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and belongings. (Carina Appel/
International Red Cross)

ICRC established refugee camps and undertook several census operations to register
Palestinian refugees. It also attempted to ensure protection for those refugees who
had spontaneously returned to their homes inside Israel. Since 1967, the ICRC
has continued to provide protection to Palestinian civilians, including refugees,
in the occupied Palestinian territories. The ICRC co-operates with UNRWA
regarding provision of relief and assistance during periods of political crisis and
popular unrest.

5.5.5 The UN Collaborative Response to Situations of Internal Displacement

No single UN agency has been identified as the sole agency responsible for offering
assistance and protection to the large number (some 23 million) of IDPs worldwide.
A collective approach, i.e., the Collaborative Response, has been adopted since 2002,
in order to improve the international response to situations of forced displacement.
The Collaborative Response spells out a clear Action Plan to assess the type of
protection and assistance required by IDPs. The Response also includes setting up
a Country Team responsible for the implementation of the Action Plan. The Plan
puts protection as a core objective; all UN agencies with a protection mandate
should pursue activities reinforcing the protection of internally displaced persons’
fundamental rights, and work with the country team to monitor, report, manage
information and advocate to the authorities.

A large set of actors at the international and local levels are involved, on the basis
of their expertise and mandate in implementing the Collaborative Response,
including governmental and non-governmental organizations. An Emergency Relief
Co-ordinator (ERC) is mandated by the General Assembly to ensure inter-agency
co-ordination of protection and assistance to IDPs and, when necessary, to raise
issues with the Secretary-General and the Security Council.'"” The Representative
of the Secretary-General on the Human Rights of Internally Displaced Persons has
been mandated to address the complex problem of internal displacement, while



Protection

the Inter-Agency Steering Committee (IASC) stands as the inter-agency forum for
consultation on all matters regarding IDPs. In addition, the Inter-Agency Internal
Displacement Division (within UNHCR) has been established to promote a
predictable and concerted response, and to assist country teams. The ICRC and Red
Crescent Movement may also be involved. The Collaborative Response, however,
has so far failed to meet expectations.'

Early Protection Efforts by the United Nations Conciliation Commission for Palestine

During its early years of operation, the UNCCP attempted to provide legal, diplomatic and physical protection for refugees
displaced during the 1948 war. The newly-established state of Israel assumed responsibility for Jews displaced during the war.
UNCCP protection activities therefore focused on stateless Palestinian refugees. The UNCCP established several subsidiary
bodies, including a Technical Committee and an Economic Survey Mission, to investigate and recommend immediate measures
that might be taken to safeguard the rights and property of the refugees.

Immediate efforts were made to persuade Israel to permit the return of certain categories of refugees (without prejudice to the
right of all refugees to return to their homes), based on humanitarian considerations. For example, the UNCCP attempted to
facilitate the return of owners of citrus groves and their labourers, in order to reduce the total number of persons in need of
relief. Similar efforts were made to establish access for Palestinian farmers who had been cut off from their lands by the 1949
armistice lines.

The UNCCP also attempted to reunite separated Palestinian families. This programme focused on repatriating dependents
(i.e., children and female spouses) of breadwinners who had remained in the territory that became the state of Israel. The
Commission also appealed to Israeli officials to allow religious leaders and other clergy to return to their places of origin. At the
same time, the Commission urged Israel to allow freedom of worship and to respect the sanctity of mosques and churches.

Finally, the UNCCP engaged in various activities to protect the legal status and rights of refugees. It drafted a refugee definition
to identify those persons in need of international protection.”' It also worked with Israeli officials to facilitate refugee access to
blocked savings accounts and assets in banks inside Israel. Appeals were also made to Israeli officials to abrogate discriminatory
laws adopted in the aftermath of the displacement of the Palestinian population, and initial efforts were begun to identify and
document refugee property inside Israel.

UNCCP efforts met with mixed success. The UN General Assembly adopted the recommendations drafted by one of the
Commission’s sub-organs, the Economic Survey Mission, for short- and long-term economic relief, including the creation of
UNRWA. The Commission also succeeded in facilitating the release of blocked accounts and assets. The Israeli government
and the Israeli Custodian of Absentees’ Property retained a significant proportion of the monetary value of accounts and assets,
however, through the imposition of taxes and administration fees.

Through the family reunification programme, a small number of refugee dependents were able to return. In late 1949 and early
1950, for example, approximately 800 dependents who had been displaced to Jordan and Lebanon were able to rejoin family
members inside Israel. In February 1950, 115 refugee dependents were able to cross into Israel from the Gaza Strip. Palestinian
inhabitants of two villages cut by the armistice lines were permitted to cultivate their land in territory held by Israel.

At the same time, however, Israel refused to permit the immediate return of owners of citrus groves and their labourers. Israeli
officials rejected UNCCP appeals to abrogate discriminatory property laws and refused to release religious property, particularly
that belonging to the Muslim community. The UNCCP was also unable to significantly advance political negotiations between
Israel and the Arab states.

In light of the ongoing stalemate in political negotiations, the UN Secretary-General recommended that the UNCCP focus
its protection activities on the identification and evaluation of Palestinian property. The General Assembly accepted this
recommendation, and the UNCCP budget was reduced to conform to the Commission’s limited protection activities. As of
1952, the Commission has taken the view that the governments concerned are primarily responsible for the settlement of their
outstanding differences, including the plight of the refugees.'>

Since this period, the UNCCP has not provided Palestinian refugees with the basic international protection accorded to all

other refugees. Today, the UNCCP exists in name only, and produces an annual one-page report on its activities stating that
it has “nothing new to report”.
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5.5.6 International Protection Activities

Since the demise of the UNCCP, no international agency has had an explicit mandate
to protect Palestinian refugees or IDPs. Limited mandates and a lack of international
support have had a particularly detrimental effect on the ability of international
agencies to effectively intervene with Israel (the refugee-generating state) and to engage
in a search for durable solutions.

a) Intervention with Israel to End Forcible Displacement and to Respect
Humanitarian and Human Rights Law During Armed Conflict

During the 1967 Israeli-Arab war, the ICRC focused on physical protection,
prevention of forced expulsion and the tracing of missing persons. It succeeded, in
1968, in facilitating the return of some 200 refugee children who had been displaced
to Jordan during the war. The ICRC also made numerous appeals to Israeli officials
concerning the destruction of Palestinian homes and villages, calling upon Israel to
cease demolition operations and assist in the reconstruction of the homes or pay
compensation to the owners. When Israel began systematic and widespread demolition
of refugee shelters in Gaza camps in the 1970s, the ICRC appealed to the Israeli
government to cease the demolition programme. Following complaints by refugees,
Red Cross officials requested that Israel close down offices located in refugee camps
that were offering subsidies to “voluntary emigrants” as a way of facilitating the
continuing transfer of the Palestinian population.

International protection activities vis-a-vis Israel were subsequently downgraded
to monitoring, reporting and limited intervention regarding humanitarian law.'”
ICRC protection activities have included intervention concerning special cases
seeking family reunification, and intervention with the Israeli authorities in response
to violations of humanitarian law, including expropriation of land, deportation and
house demolition. In the late 1980s, UNRWA recruited additional international
staff to provide protection through monitoring, reporting and a limited degree of
intervention during the first Palestinian insifada in the 1967-occupied territories.
The Refugee Affairs Officer (RAO) Program, as it was called, was eventually phased
out, first in the occupied Gaza Strip (1994) and then in the occupied West Bank
(1996), following the redeployment of the Isracli military and establishment of the
Palestinian Authority in the mid-1990s. Since the beginning of the second intifada
in 2000, UNRWA has operated an “Operations Support Program”, which aims to

protect Agency installations and humanitarian access.

For the period of July 2004 — June 2005, UNRWA reported that “[n]otwithstanding
Security Council Resolution 1544 (2004) in which the Council specifically called
on Israel to respect its obligations not to carry out house demolitions contrary to
international humanitarian law, the IDF continued extensive house demolitions in
the Gaza Strip until the end of 2004.”'* In 2004, in the occupied Gaza Strip alone,
violations of humanitarian and human rights law by Israel have destroyed 721 homes
and left 1,123 families homeless.®> Since the beginning of the intifada, the Israeli
army has demolished 2,521 refugee shelters in the occupied Gaza Strip, rendering
24,151 persons homeless. Despite UNRWA's shelter rehabilitation and rebuilding
programmes, by June 2005, more than 16,000 refugees in the occupied Gaza Strip
were homeless.
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On numerous occasions, the Agency has protested to the Israeli authorities that “actions
[] that kill or injure UNRWA staff and students, or that interfere with UNRWA
installations violate Israel’s international legal obligations under general principles of
international law, the Charter of the United Nations, the Convention on the Privileges
and Immunities of the United Nations, and, in many cases, the Fourth Geneva
Convention and applicable international human rights conventions, particularly the
Convention on the Rights of the Child.”*** UNRWA has also expressed concern that
Israeli military operations have been carried out in densely populated civilian areas,
causing a high number of civilian injuries and fatalities.

In its 2004 Annual Report, the ICRC called on Israel to “ensure the welfare and
protection of the civilian population living under its occupation” by easing restrictions
on the movement of people and goods and expressed concern to Israel regarding
“the destruction or expropriation of Palestinian property and land and the forced
displacement and isolation of Palestinian communities” as a result of the construction
of the Wall and its regime.'?’

The Palestinian Red Crescent estimates that 50% of physicians are either delayed or
denied access to work, and that upon construction of the Wall, 71 clinics will be
isolated by the Wall. The Wall will seriously impede the right to health of Palestinians,
as an estimated 680,000 Palestinians living in 200 communities will be denied access
to free health care.'?®

In 2005, the Committee on the Elimination of All Forms of Discrimination Against
Women (CEDAW) expressed concerns over participation, health and education of
Palestinian women in Israel, Bedouin women in particular. A specific recommendation

ICRC staff pleaing with an Israeli
soldier for humanitarian access.
(Alan Meier/International Red
Cross)
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was made “to eliminate discrimination against Bedouin women and [...] enhance
respect for their human rights through effective and proactive measures [...] in the
field of education, employment and health.” On family reunification, the Committee
expressed concern about the Israeli Citizenship and Entry into Israel Law, which
effectively prohibits family reunification for Palestinians. The Committee called on
Israel to “balance its security interests with the human rights of persons affected by
such policies” and provide periodic reports on the situation, with the aim of facilitating
family reunification for all citizens and permanent residents. Recommendations
regarding the occupied Palestinian territories urge Israel to implement the CEDAW
principles to all persons under its jurisdiction, including women. '

John Dugard, the UN Special Rapporteur, observed that in the massive destruction of
(mainly refugee) houses in the occupied Gaza Strip in 2004, the Israeli army sometimes
destroyed the homes of suspected militants for punitive reasons or destroyed homes for
strategic purposes, such as the construction of a buffer zone, but that the destruction
often seemed wanton. Dugard concluded that “there has been a total lack of concern

130

for the people affected.

International Court of Justice, State Responsibility, and UN Register on the Wall: The
most important and potentially far-reaching obligation of the International Court
of Justice (ICJ) 9 July 2004 Advisory Opinion, for the international community
and the United Nations, is to ensure that Israel complies with international
humanitarian law. Article 1 of the Fourth Geneva Convention stipulates that states
shall “[...] undertake to respect and to ensure respect for the present Convention
in all circumstances.”*®' The Court calls on the General Assembly and the Security
Council to “[...] consider what further action is required to bring to an end the
illegal situation [...]”."** The Court also insists on the fact that the violation of the
right to self-determination, which is a right erga omnes, entails certain obligations
for states, which should “promote, through joint and separate action, realization of
the principle of equal rights and self-determination of peoples [...].”'# Of particular
relevance for Palestinian refugees and IDPs is the affirmation by the IC] of restitution
and compensation as the appropriate remedy for unlawful taking of private property
(see also Chapters One and Six).

On 20 July 2004, the UN General Assembly adopted Resolution ES-10/15 with
150 votes in favour and six against (United States, Israel, Australia, Marshall Islands,
Micronesia and Palau).'?* This Resolution demands that Israel and all member states
comply with the legal obligations stipulated in the Advisory Opinion, and requests
the Secretary-General to establish a register of damage caused to all natural or legal
persons concerned.

In early 2005, UN Secretary-General Kofi Annan forwarded a letter to the General
Assembly setting out a framework for the creation of such a register. According to this
letter, the proposed registry “is not a compensation commission or claims-resolution
facility, nor is it a judicial or quasi-judicial body.”**> The Secretary-General’s letter
describes the proposed registry as “a technical, fact-finding process of listing or
recording the fact and type of the damage caused as a result of the construction of the
Wall.[...] It thus entails a detailed submission process that would include a statement
setting out the alleged damage, eligibility for registration and the causality between the
construction of the wall and the damage sustained.”* Both natural and legal persons



who have sustained any form of material damage as a result of the construction of
the Wall are eligible to request the inclusion of such damage in the registry.'” The
registry is to be a subsidiary organ of the UN operating under the authority of the
Secretary-General and consisting of a Board, legal and technical experts and a small
secretariat, which would remain open for registration for the duration of the Wall
in the occupied West Bank, including eastern Jerusalem."® However, more than a
year after the General Assembly requested that the Secretary-General establish such
a registry, there is still no registry.

b) Intervention with the United Nations for a more Effective International
Protection Regime

The UNHCR recognizes the protection gap faced by 1948 and 1967 Palestinian
refugees and has issued several calls to remedy the problem. Following the massacre
of several thousand Palestinian refugees in Beirut in September 1982 by Israeli-allied
Lebanese Phalangist militiamen, for example, the UNHCR Executive Committee,
the advisory body to the High Commissioner, “expressed the hope that measures
would be taken to protect refugees against such attacks and to aid the victims.”'”
During the late 1980s and the early 1990s, in the context of the first Palestinian
intifada in the 1967-occupied Palestinian territories, the UNHCR issued numerous
executive committee conclusions that “[e]xpressed concern about the lack of adequate
international protection for various groups of refugees in different parts of the world,
including a large number of Palestinians, and hoped that efforts would be undertaken

within the United Nations system to address their protection needs”'*’

added].

[emphasis

Already in 1967, then Commissioner-General of UNRWA, Lawrence Michelmore,
approached the UN Under-Secretary-General seeking international protection for
refugees in the occupied Palestinian territories. The initiative failed to attract sufficient
support at the United Nations, based on the Under-Secretary’s view that Israel would
oppose a protection initiative.

Under international humanitarian law relevant to occupied territories, the parties to
a conflict may appoint a “Protecting Power” to safeguard the interests of parties to a
conflict, including citizens. No Protecting Power has been appointed for the 1967-
occupied Palestinian territories. In 1972, the ICRC offered to act as a substitute
Protecting Power in the occupied Palestinian territories. However, Israel rejected
the offer. ICRC protection, therefore, is limited to the extent that Israel is willing to
co-operate.

UNRWA'’s protection role was subsequently expanded. In December 1982, for
example, General Assembly Resolution 37/120(]), entitled “Protection of Palestine
Refugees”, stipulated that UNRWA, in consultation with the Secretary-General
should “undertake effective measures to guarantee the safety and security and the legal
and human rights of the Palestinian refugees in the occupied territories.”'*" Similar
resolutions in 1983, 1988 and 1993 reiterated the need for UNRWA to continue
its efforts in preserving the security and human rights of the Palestine refugees in
territories under Israeli occupation since 1967.'% In practice, however, UNRWA has
limited capacity and room for manoeuvre, as it noted with regard to the need for
international protection by refugees in Lebanon in the early 1980s: “The only means

Protection

173



Survey of Palestinian Refugees and
Internally Displaced Persons (2004-2003)

174

at the disposal of [UNRWA] is [...] to report, to warn and to make representations
to the authorities responsible.”

2004 Conference: Meeting the Humanitarian Needs of the Palestine Refugees in the Near
East — Building Partnerships in Support of UNRWA: A large UNRWA donor-initiated
conference took place in Geneva in June 2004. The conference aimed to “enhance
the level of engagement between the Agency and the international community
and to increase support for the refugees’ needs.”'* The conference made numerous
recommendations, most significant among them a recommendation to UNRWA
to adopt a rights-based approach to its humanitarian assistance programmes and
operations. UNRWA was requested to apply the Convention on the Rights of the
Child and to give special consideration to the protection needs of vulnerable groups,
in particular children, women, and elderly and disabled persons.'* UNRWA was also
requested to improve its planning, data collection, analytical capacity and the quality
of its services, and was asked to ensure follow-up with donors, host authorities and
other service providers.'®

In 2005, the UN General Assembly reiterated its support for the work of UNRWA,
and called on the international community to continue supporting the needs of the
Agency."® The General Assembly also encouraged UNRWA to consider the needs
and rights of Palestinian refugee children in its operations in accordance with the
Convention on the Rights of the Child."” In 2005, UNRWA added to its staff a
Senior Protection and Policy Adviser mandated to study ways in which UNRWA could
increase its protection work for Palestinian refugees, in particular refugee children,
based on humanitarian and human rights law.

In August 2005, the UN Sub-commission on Human Rights adopted the United Nations
Principles on Housing and Property Restitution for Refugees and Displaced Persons (Pinbeiro
Principles), which re-affirm the right to be protected against arbitrary displacement, the
right of refugees and displaced persons to return to their homes, lands or places of habitual
residence, and the right to housing and property restitution. The Pinbeiro Principles also

call on states to ensure that no one is subjected to forced displacement.'*®

In 2005, UNHCR has taken a greater role in providing protection to IDPs in the
framework of the Collaborative Response through a new “cluster-lead system”.'®
UNHCR has been appointed the cluster lead for camp co-ordination and management,
emergency shelter and protection.” The new cluster lead role of UNHCR has yet to

become relevant for Palestinian IDDPs.
¢) Humanitarian Relief and Assistance

In the absence of an effective protection regime, UNRWA continues to implement
its regular assistance programme (see Chapter Four). Over the past six decades, it has
[Jadministered several emergency programmes in response to the acute and immediate
needs of the refugee community, including programmes in Lebanon and in the
1967-occupied Palestinian territories. In 2000, UNRWA began providing emergency
assistance in response to rapidly deteriorating conditions in the occupied Palestinian
territories as a result of Israel’s attempt to suppress the second Palestinian intifada
through military force.



Since 2003, UNRWA has been engaged in co-ordination with UNHCR, and has
participated in delivering emergency assistance to Palestinian refugees fleeing conflict

and persecution in Iraq, in addition to providing assistance to Palestinian refugees in
its regular area of operations.

The ICRC continued to work alongside UNRWA in the occupied territories and
in Lebanon to provide protection and assistance (relief kits, food parcel and water
distribution, rehabilitation projects) to refugees during periods of political crises and
popular unrest. Following the outbreak of the second Palestinian intifada in September
2000, and Israel’s military response to the uprising, for example, the ICRC deployed
additional delegates in the 1967-occupied Palestinian territories. Such delegates

Protection

Palestinian women submitting a
prison visit form. (Alan Meier/
International Red Cross)
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monitor developments and work closely with the Palestinian Red Crescent Society
(PRCS) to ensure safe passage for emergency medical services.

d) Ensuring Respect of the Principle of Non-Refoulement by Arab Host States:
Facilitation of Access to Asylum in Third Countries

UNHCR protection activities for Palestinian refugees have included assistance
concerning travel documents, renewal of registration cards for refugees outside the
areas of UNRWA operations, facilitation of interim solutions for Palestinian refugees
in cases of forced departure from Arab host countries and legal aid for stranded
Palestinian refugees seeking asylum. After the PLO was forced to leave Lebanon in
1982, for example, UNHCR intervened with the Lebanese authorities on behalf
of Palestinian refugees who were experiencing difficulty in obtaining the renewal
of Lebanese travel documents.

During the 1990-91 Gulf War, UNHCR extended protection services and provided
material assistance to several hundred thousand Palestinian refugees in the Gulf
States who were confronted with detention and forced departure. Between 1995
and 1997, UNHCR provided assistance to Palestinian refugees stranded on the
Libyan-Egyptian border after being expelled from Libya in 1995.

UNRWA also handles requests for confirmation of refugee status from Palestinians
and from governmental and non-governmental organizations worldwide.



UNHCR has provided limited protection and material assistance to Palestinian
refugees displaced as a result of the 2003 war in Iraq. In Irag, the UNHCR is working
with refugees, including Palestinian refugees, while the International Organization
for Migration (IOM) is working with internally displaced Iragis. UNHCR is
monitoring respect for the principle of non-refoulement, ensuring basic rights for
refugees stuck in camps, searching for durable solutions and lobbying the Ministry
of Displacement and Migration to increase protection for Palestinian refugees.’
The UNHCR also pays for the accommodation of some 500 families as a limited
form of assistance. However, UNHCR’s ability to protect Palestinian refugees is

extremely limited due to the security situation.
e) Legal Aid and Counselling for Palestinian Refugees

During 1991 and 1994/1996 in the occupied Gaza Strip/West Bank, UNRWA
protection activities included a legal aid scheme run by the Agency with the purpose
of helping “refugees deal with a range of problems of life under occupation”, including
“sustained follow-up in cases of deaths, injuries and harassment; bureaucratic
difficulties in obtaining various permits; discrimination in access to courts of law,
welfare benefits, etc.; travel restrictions; and various forms of collective punishment.”
UNRWA has also offered legal advice and assistance to refugees applying for family
reunification.

) Registration of Palestinian Refugees

While no comprehensive registration system for Palestinian refugees is in place yet,
UNRWA has registered the majority of 1948 refugees and updates their records for
the purpose of assistance (see Chapter Four). UNHCR maintains partial registration of
Palestinian refugees outside UNRWA's area of operations, and 350,600 are currently
listed as being of concern to the Agency.

UNRWA is aware that its registration guidelines are discriminatory, as they prevent
women who marry non-registered men and their children from registering with the
Agency and gaining access to UNRWA services. UNRWA has presented the problem
of these families to its stakeholders with a view to bringing gender-neutral language

and gender-equitable practice into its registration guidelines.'>?

2) Promotion of Respect for Basic Human Rights and Protection Standards

Recent UNHCR efforts have included drafting the 1992 Cairo Declaration on the
Protection of Refugees and Displaced Persons in the Arab World, and the 2002 Note on
the Applicability of Article 1D of the 1951 Convention relating to the Status of Refugees
to Palestinian Refugees.

In 2004, the Committee for the Elimination of Racial Discrimination (CERD) urged
Lebanon to ameliorate the situation of Palestinian refugees with regard to the
enjoyment of all rights stipulated in the Convention for the Elimination of Racial
Discrimination, such as access to work, health care, housing and social services, as well
as access to effective legal remedies. The Committee requested that Lebanon minimally
“remove all legislative provisions and change policies that have a discriminatory effect

on the Palestinian population in comparison with other non-citizens.”'>?

Protection
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Realities: Palestinian Residency Rights in the “Self Rule Areas” Three Years After Partial Israeli Redeployment. Bethlehem: BADIL
Alternative Information Center, 1997. This process broke down at the beginning of the second intifada in September 2000.
On 28 June 1967, Israel annexed the Old City of Jerusalem on the decision of the Ministry of Interior. On 30 June 1980, the
Knesset [Israeli Parliament] adopted the “Jerusalem Basic Law”, officially annexing the pre-1967 Palestinian eastern part of the
city of Jerusalem and additional occupied West Bank areas.

For eastern Jerusalem, see Entry to Israel Law (1952). For the occupied West Bank, see Order No. 234 Relating to Identity Cards
and Population Registry (1968) and Order No. 297 Relating to Identity Cards and Population Registry (1969). Similar orders
were issued in the occupied Gaza Strip. Only those Palestinians registered in the 1967 Israeli census and their descendants are
considered to be legal residents of the 1967-occupied Palestinian territories. Jordan and Egypt regulated the residency status of
Palestinians in the West Bank (including eastern Jerusalem) and the Gaza Strip respectively, until 1967, when relevant legislation
was replaced by Israeli military law in the West Bank and Gaza Strip and civilian law in eastern Jerusalem. Palestinians in the
occupied West Bank and Gaza Strip hold green ID cards which must be approved by Israel. Palestinians residing in occupied
eastern Jerusalem hold blue Israeli-issued ID cards. Between 1967 and 1994, Israel revoked the residency status of some 100,000
Palestinian residents of these territories. Kadman, Noga, Families Torn Apart: Separation of Palestinian Families in the Occupied
Territories. Jerusalem: Btselem — Israeli Center for Human Rights in the Occupied Territories, 1999, p. 18. In eastern Jerusalem,
Israel revoked the residency status of some 6,000 Palestinians between 1967 and 1999, affecting more than 25,000 persons. Table
I11, “Confiscation of Jerusalem ID Cards, 1967-1998”, Eviction from Jerusalem: Restitution and the Protection of Palestinian
Rights. Bethlehem: BADIL Resource Center for Palestinian Residency and Refugee Rights, 1999, p. 19.

Military Order No. 25 Concerning Transactions in Real Property (1967); Military Order No. 58 Concerning Abandoned Property
(Private Property) (1967) (the Gaza version of the military order is identical but differently numbered); Military Order No. 59
Concerning Government Properties (1967); Military Order No. 150 Concerning Abandoned Property of Private Individuals [in
the West Bank] (Additional Provisions) (1967); Military Order No. 321 Regarding the Lands Law (Acquisition for Public Needs)
(1969) (amending the 1953 Jordanian Land Law — Acquisition for Public Needs, Law No. 2 for 1953); Military Order No. 364
Concerning Government Properties (Amendment No. 4) (1969); Military Order 569 Concerning the Registration of Special
Transactions in Land (1974); Military Order No. 949 Regarding the Lands Law (Acquisition for Public Needs) (1981); Military
Order 1060 Concerning Law on Registration of Unregistered Immovable Property (Amendment No. 2) (1983). In addition, Israeli
military commanders have at times issued orders for the requisition of privately owned Palestinian land for military needs.
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See note 21.

Article VI(1)(d), Agreement on the Gaza Strip and the Jericho Area, 4 May 1994. The front cover of the “passport” includes
the phrase “travel document”. The passport is issued jointly by the Palestinian Authority and the Israeli military administration.
However, restrictions on freedom of movement in the 1967-occupied Palestinian territories may prevent Palestinians from reaching
exit crossings in the occupied West Bank and Gaza Strip. For further discussion of these changes, see Jamal, Manal and Darwish,
Buthaina, supra, note 24.

Prior to 1995, Palestinians were issued two-year documents. Between 1948 and 1967, Palestinian residents of the West Bank
were able to travel abroad on passports issued by the Jordanian government. After 1967, Israel required Palestinian residents of
the occupied territories to obtain special permits to travel abroad. In July 1988, the King of Jordan announced that “legal and
administrative links” between the East and West Bank would be severed. West Bank Palestinians who held Jordanian passports
thus lost their right to citizenship and residence in Jordan. Palestinian residents of the occupied Gaza Strip were able to travel
abroad on special travel documents issued by the All Palestine Government until 1960, when they were replaced with Egyptian
travel documents. After 1967, they also required special Israeli-issued permits.

Palestinians seeking to leave and return via land crossings with Jordan and Egypt face frequent restrictions and delays upon exit
and entry.

UNRWA, Camp Profile, Profile of Shufat Refugee Camp, Reports on the West Bank Wall/Barrier, January 2004, p. 1.

BADIL, “Shu’fat Camp”, Article 74, No. 25, Bethlehem, September 1998, p. 8.

UNRWA, Update: New Barrier Construction, Reports on the West Bank Barrier, June 2004, p. 3.

Ibid, p. 1: “Jerusalem town is an important centre for the provision of health care services to refugees. Construction of the barrier
will directly affect access to the UNRWA Jerusalem Health Centre; two other UNRWA Health Centres and two Sanitation stores
will be separated from surrounding areas (Shu'fat and Kalandia Camps); also access to secondary and tertiary care in Jerusalem
hospitals will be severely hampered.” UNRWA, Town Profile, Impact of the Jerusalem Barrier, Reports on the West Bank Wall/
Barrier, January 2004, p. 3.

Camp Profile, supra, note 118, p. 1.

Report of the Special Rapporteur of the Commission on Human Rights, John Dugard, on the Situation of Human Rights in the
Palestinian Territories Occupied by Israel since 1967, Israeli Practice affecting the human rights of the Palestinian people in the
Occupied Palestinian Territory, including East Jerusalem, E/CN.4/2005/29, Sixtieth session, 18 August 2005, p. 12, para. 32.
“Some early warning signs of such policy could be noticed in Nu'man village, where an IDF night-time operation gathered all
young men from the locality and asked them to give up their title deeds to their land.” Town Profile, supra, note 121, p. 5.
Impact of the Expansion and Annexation Wall on the Socioeconomic Conditions of Palestinian Households in the Localities in which
the Wall Passes Through in the West Bank, August 2005, Press Conference on the Survey Results, Ramallah: Palestinian Central
Bureau of Statistics, February 2006, p. 6.

Ibid.

According to the Palestinian Centre for Human Rights, since the beginning of the insifada until 2004, Israel has deported around
50 Palestinians from the occupied West Bank to the Gaza Strip to “assign residence”. The Annual Report for 2004, Gaza Strip:
Palestinian Center for Human Rights, May 2005, p. 40.

Means of Expulsion: Violence, Harassment and Lawlessness against Palestinians in the the Southern Hebron Hills, Jerusalem: B’ Tselem,
July 2005, p. 23.

Ibid, p. 39.

Pact of the League of Arab States, effective 10 May 1945, 22 March 1945, 70 UNTS, 248, 252. The 21 members of the League of
Arab States are Algeria, Bahrain, Djibouti, Egypt, Jordan, Iraq, Kuwait, Lebanon, Libya, Mauritania, Morocco, Oman, Palestine,
Qatar, Saudi Arabia, Somalia, Sudan, Syria, Tunisia, United Arab Emirates and Yemen.

Supra, note 12, Article 1. “Whilst retaining their Palestinian nationality, Palestinians currently residing in the land of [...] have
the right to employment on par with its citizens.”

Ibid, Article 2. “Palestinians residing at the moment in [...] in accordance with the dictates of their interests, have the right to
leave and return to this state. Their right of entry only gives them the right to stay for the permitted period and for the purpose
they entered for, so long as the authorities do not agree to the contrary.”

1bid, Article 3. “Palestinians residing in other Arab states have the right to enter the land of [...] and to depart from it, in accordance
with their interests. Their right of entry only gives them the right to stay for the permitted period and for the purpose they entered
for, so long as the authorities do not agree to the contrary.”

Ibid, Article 4. “Palestinians who are at the moment in [...] as well as those who were residing and left to the Diaspora, are given,
upon request, valid travel documents. The concerned authorities must, wherever they be, issue these documents or review them
without delay.”

Ibid, Article 5. “Bearers of the travel documents residing in LAS states receive the same treatment as all other LAS state citizens,
regarding visa and residency applications.”
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For discussion, see Takkenberg, Lex, 7he Status of Palestinian Refugees in International Law, Oxford: Clarendon Press, 1998, p.
149

Co-operation Agreement between the League of Arab States and the United Nations High Commissioner for Refugees, 27 June
2000. (On file at BADIL.)

The 1967-occupied Palestinian territories are included as an Arab host state due to the fact that Palestinian refugees residing
there originate from areas inside the state of Israel. While there is no de jure international border, the 1949 armistice line (“Green
Line”) constitutes a de facto international border between Israel and the occupied West Bank.

Kuwait reserves the right to interpret Article 1 of the Protocol on the basis that it excludes the right to conduct “private business”
on par with Kuwaiti citizens. Lebanon reserves the right to interpret Article 1 of the Protocol in accordance with prevailing social
and economic conditions in Lebanon and the right of Palestinians to maintain their nationality. It further reserves the right to
interpret Article 2 with the added phrase “on equal terms with Lebanese citizens and in accordance with the laws and regulations
in operation”; and Article 3 with the added phrases “whenever their interests demand it” and “allowing Palestinians into Lebanon
is conditional upon their obtaining an entry visa issued by the concerned Lebanese authorities.” It has also submitted reservations
on Articles 4 and 5. Libya submitted reservations to Article 1 “since dealing with Palestinian citizens in Libya is on par with and
equal to dealing with other Arab citizens residing in Libya.” Shiblak, Abbas, 7he League of Arab States and Palestinian Refugees’
Residency Rights. Monograph 11. Ramallah: Palestinian Diaspora and Refugee Centre Shaml, 1998, pp. 35-36.

Nationality Law (No. 6) (1954). Jordanian law, however, does not provide automatic citizenship to Palestinians who took up
residency in Jordan after 1954.

Passport Law (No. 2) (1969). In 1968, Jordan issued ex-Gazans a one-year temporary passport, which serves as a residency card.
At the beginning of the 1980s, the government issued a three-year passport to ex-Gazans. This regulation was revoked after the
failure of the 1985 Amman Agreement. In 1990, the government issued 80,000 two-year passports. More restrictive measures were
introduced after the signing of a peace agreement between the PLO and Israel. See al-Abed,,Oroub, Stateless Gazans: Temporary
Passports in Jordan, unpublished manuscript on file at BADIL. It is estimated that 3% (approximately 150,000 persons) of the
total refugee population in Jordan originates from the Gaza Strip. See Arneberg, Marie, Living Conditions Among Palestinian
Refugees and Displaced in Jordan. Oslo: FAFO, Institute for Applied Social Science, 1997, p. 16.

On 1 June 1983, the Jordanian government created a dual card system to facilitate distinction between Palestinian citizens living
in Jordan and Palestinians living in the occupied West Bank. Palestinians who were living in and citizens of Jordan on that date
were provided with a yellow card, which represents full residency and citizenship status. Green cards were provided to Palestinians
living in the occupied West Bank and to those who left the occupied West Bank after 1 June 1983. Green card holders have no
right of residence in Jordan. They are, however, entitled to visit Jordan for short periods.

Law No. 89 (1960) as amended by Law No. 49 (1968), Law No. 124 (1980) and Law No. 100 (1983).

Nationality Law (No. 43) (1963).

Nationality Law (No. 98) (1951).

Tbid.

Decree No. 319 (1962). Between 1969 and 1987, residency status was regulated by the Cairo Agreement between the PLO and
the Lebanese government; the agreement was unilaterally abrogated by the Lebanese parliament in 1987. After the expulsion of
the PLO from Lebanon in 1982, the right of Palestinian refugees to reside in Lebanon was severely curtailed. It is estimated that
12,000 refugees who were assumed to have acquired residency or citizenship abroad were removed from the population registry.
Natour, Suheil “The Legal Status of Palestinians in Lebanon,” 10 journal of Refugee Studies 3, 1997, pp. 12-16.

Decree No. 136 (1969).

Danish Refugee Council, Focus on Legal Aid, Lebanon Newsletter, March 20006, p. 2.

This includes mostly Christian refugees who were granted citizenship in the 1950s under the presidency of Camille Chamoun
to keep the balance between Christians and Muslims in Lebanon. Takkenberg, supra note 38, p. 164.

Prior to the 1991 Gulf War, an estimated 700,000 Palestinians lived in the Gulf States, including 400,000 in Kuwait. See also
Hallaj, Muhammad, 7he Palestinians and the War in the Gulf: Washington, DC: The Center for Policy Analysis on Palestine,
February 1991, p. 17.

Many Palestinians residing in the Gulf States with Egyptian travel documents had not managed to renew their residence permits.
They found themselves in a legal limbo because they had lost both their residency rights in the Gaza Strip (due to their absence
during Israel’s 1967 census) and in Egypt (because their temporary residency in Egypt had expired).

Nationality Law (1959) as amended by Decree No. 40 (1987), Statute No. 1 (1982), Decree No. 100 (1980) and Statute No. 30
(1970). Palestinian refugees are eligible for residency, which can only be obtained at the request of a Kuwaiti national through
the Ministry of the Interior or the Ministry of Social Affairs and Labour. Brand, Laurie, Palestinians in the Arab World, Institution
Building and the Search for State. New York: Columbia University Press, 1988, p. 113. “Kuwait Restricts Stay of Non-GCC Arabs,”
4 Middle East New Line 472, 12 December 2002. Under the new regulations, Jordanians, Palestinians, Sudanese and Yemenis are
given one-month visas for family visits in Kuwait. These visas may be extended for up to three months. These nationals arriving
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on business trips are issued one-month non-renewable visas.

In Egypt, travel documents are issued to those refugees who took refuge in the country in 1948. A substantial number of holders
of Egyptian travel documents no longer have legal residency in Egypt. Between 1960 and 1967, Egypt also issued travel documents
to Palestinians in the Gaza Strip, which was then under Egyptian administration (Decision No. 28 (1960)). Takkenberg, supra
note 38, p. 153; Brand, supra note 55, pp. 50-52. Until 2003, Palestinian refugees in Iraq were allowed to leave the country twice
a year, once for purposes of pilgrimage (44j), and once for purposes of a personal visit. Refugees were required to obtain an exit
visa. Flight from Iraq: Attacks on Refugees and other Foreigners and Their Treatment in Jordan. New York: Human Rights Watch,
2003, p. 17.

See Takkenberg, supra note 38, p. 16

Between 1995 and early 1999, Palestinian refugees were required to obtain a re-entry visa from a Lebanese Embassy prior to
returning to Lebanon. In most cases, visa applications were rejected. It is estimated that as many as 100,000 Palestinians were
unable to return to Lebanon as a result of this procedure. Takkenberg, supra note 38, p. 153.

See note 56.

This includes Palestinian refugees who entered Syria and Jordan as a result of the 1948 and 1967 wars, excepting those refugees
from the Gaza Strip who entered Jordan during and after the 1967 war. For Syria, see Law No. 260, 10 July 1956. Refugees in Syria
are exempt from legislation that requires civil servants to hold Syrian nationality for at least five years prior to government service
(Decree No. 37 (1949)). Also see Law No. 65 (1950), Law No. 119 (1951), Law No. 162 (1952) and Law No. 250 (1952), cited
in Annual Report of the Director of the United Nations Relief and Works Agency for Palestine Refigees in the Near East, covering the
period 1 July 1951 — 30 June 1952. UN GAOR, 7% Sess., Supp. No. 13 (A/2171), 30 June 1952. Palestinian refugees displaced in
1948 hold Jordanian citizenship and have the same right to employment as Jordanian nationals. The Iraqi government upgraded
the status of Palestinian refugees vis-a-vis public sector employment in 1965, except with regard to retirement benefits (Decision
15108 (1964)). Since 1969, Palestinian refugees employed in the public sector have received retirement benefits (Decree No. 336
(1969)). Palestinian Refugees in Iraq. Jerusalem: PLO Refugee Affairs Department, 1999. (On file at BADIL.)

There are an estimated 40,000 unregistered Palestinian refugees in Syria. In addition, there are an estimated 15,000 additional
Palestinian refugees who entered Syria, primarily from Jordan and Lebanon in the 1970s, and from Kuwait in the early 1990s.
Jacobsen, Laurie Blome, Finding Means, UNRWA’s Financial Crisis and Refugee Living Conditions. Volume I: Socio-economic
Situation of Palestinian Refugees in Jordan, Lebanon, Syria and the West Bank and Gaza Strip. Oslo: FAFO, Institute for Applied
Social Science, 2003, p. 198. Palestinian refugees who entered Jordan during or immediately after 1967 must obtain approval
from state security officials for employment. al-Abed, supra, note 43. al-Abed cites a figure of 150,000 Gazans in Jordan.
During the early years of exile in Egypt, Palestinian refugees were forbidden to work for or without wages, based on the assumption
that refugees would soon return to their homes of origin, and because of the serious unemployment situation in Egypt. Egyptian
President Gamal Abdel Nasser introduced more favourable employment laws in the 1950s. For further discussion and relevant
legislation, see Brand, supra, note 55, pp. 52-53.

Law No. 48 (1978). The present restrictions on employment in professions were put in place after the death of Egyptian President
Gamal Abdel Nasser. al-Abed, Oroub, 7he Palestinians in Egypt: An Investigation of Livelihoods and Coping Strategies. Cairo: Forced
Migration Studies Program, American University of Cairo, 2003, p. 8.

Law No. 137 (1981). Palestinian refugees had the same right to state employment as Egyptian nationals under the Abdel Nasser
regime. [bid.

Decree No. 657 (1954). Also see Law No. 137 (1981) and Decree No. 25 (1982).

The Law Regarding Entry to, Residency in and Exit from Lebanon (1962) prohibits non-Lebanese from engaging in work in Lebanon
without a license from the Ministry of Labour and Social Affairs. Also see Law No. 17561 (1964) as amended by Decision No.
289/2 (1982) and Decision No. 621/1 (1995)). Under the 1969 Cairo Agreement between the PLO and the Lebanese government,
Palestinian refugees were accorded the right to work; this agreement was unilaterally abrogated by the Lebanese parliament in
1987. For an overview of the situation in Lebanon, see Natour, Suheil “The Legal Status of Palestinians in Lebanon,” 10 Journal
of Refugee Studies 3, 1997. The government of Kuwait maintains strict control over foreign employment. Employers must obtain
work permits for foreign employees through the Ministry of the Interior or the Ministry of Social Affairs and Labour. Takkenberg,
supra, note 38, pp. 158-59.

Kuwait reserves the right to exclude Palestinian refugees from employment in private business on a par with Kuwaiti citizens.
Shiblak, supra, note 41, p. 36.

Law Regarding Entry ro, Residency in and Exit from Lebanon (1962). The law prohibits non-Lebanese persons from engaging in
work in Lebanon without a license from the Ministry of Labour and Social Affairs. Also see Law No. 17561 (1964) as amended
by Decision No. 289/2 (1982) and Decision No. 621/1 (1995).

Decree No. 621/1 (1995). For a list of these professions, see Aasheim, Petter, “The Palestinian Refugees and the Right to Work
in Lebanon,” A Minor Field Study. Graduate Thesis, Faculty of Law, University of Lund (September 2000). (On file at BADIL.)
Some refugees may receive special exemption under the law. This includes persons residing in Lebanon since birth, of Lebanese
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origin in cases of mixed marriage, or persons married to a Lebanese woman.

Law No. 8/79 (1970). Also see Decree No. 1658 (1979), which permits foreigners to practice medicine, pharmacy and engineering
if they are nationals of states that apply reciprocal treatment to Lebanese nationals. /bid.

Shiblak, supra, note 41, p. 36.

According to the Arab Ministers of Education, Palestinian students are to be treated the same as children of the host state. Brand,
supra note 55, p. 119.

Decision No. 28 (1960), al-Abed, supra note 43.

Palestinians were treated on a par with Egyptian nationals until 1978, when the Egyptian government required that all Palestinian
students transfer from public to private schools. (Children of members of the Palestine Liberation Army and the Administrative
Office of the Governor of Gaza were exempt.) Between 1978 and 1995, Palestinian students were prohibited from studying
medicine, pharmacology, economics, political science and mass communication. Many students were expelled, and the General
Union of Palestine Students was closed after student demonstrations against Sadat’s decision to visit Jerusalem in 1977. Scholarships
and subsidies for universities were terminated and entry to universities was restricted. al-Abed, supra note 43, p. 9. Palestinian
refugees were treated on par with Kuwaiti nationals until the 1960s, when the government introduced a quota system to address
overcrowding as a result of increased migration and budgetary problems. Brand, supra note 55, p. 118.

In Lebanon, foreigners are allowed to constitute up to 10% of state school classes. Few Palestinian refugees can afford private
schools, which are considered to offer a better education than state institutions. The UNRWA thus operates five secondary schools
in Lebanon for Palestinian refugees. The Faculty of Arts in the Lebanese University Education section which prepares teachers for
Lebanese secondary schools does not accept Palestinian students. Natour, supra note 49, p. 45. In Kuwait, the government limited
the number of non-Kuwaitis in government schools in 1965 to 25%; however, it allowed the PLO to open its own schools. Some
members of the Palestinian communities established several private schools. The PLO was later given permission to operate its
own schools with teachers, buildings and furnishings supplied by the Ministry of Education. The programme included 22 schools
and lasted until 1976, when they were closed for financial and political reasons, and the students incorporated into government
schools. In the 1980s, due to overcrowding, the government decided that only children of expatriates who had been in Kuwait
since 1 January 1963 would be permitted to register in government schools. Other children would have to enrol in private schools.
The government subsequently moved to subsidize tuition by 50% for children affected by this ruling. Ten per cent of spaces in
Kuwait University are available for foreign students. Brand, supra note 55, pp. 119-121.

al-Abed, supra note 43, p. 10.

For Jordan, see Law No. 40 (1953) as amended by Law No. 12 (1960), Law No. 20 (1970), Law No. 31 (1977), Law No. 29
(1980) and Law No. 2 (1980). Also see Law No. 25 (1968). Natour, Suheil, 7he Palestinians in Lebanon: New Restrictions on
Property Ownership (2003), p. 19. (On file at BADIL.) Palestinian refugees who entered Iraq between 1948 and 1950 are excluded
from 1994 legislation (Decision No. 23) that annulled all laws allowing foreigners to possess real estate, or invest in companies
inside Iraq (Decision No. 133 (1997)). Mus’ab, Jamil, Palestinian Diaspora in Iraq. A study presented at the conference “Future of
Expelled Palestinians,” Amman, Jordan, 11-13 September 2000, p. 10, Natour, idem,, p. 19. In early 2000, the Iraqi government
announced that Palestinians who had resided in the country since 1948 would be granted the right to own property in Baghdad.
However, many refugees stated that legal restrictions prohibiting them from registering homes, cars or telephone lines in their
own name remained in force. Flight from Iraq, supra, note 56, p. 18.

Law No. 40 (1953). Also see Cassation Court Decision No. 1930/1966 (30 March 1997), confirming that Palestinian holders
of two-year passports were non-Jordanian citizens and could not rent or sell immovable property without a permit from the
Ministerial Council.

Law No. 81 (1976), as amended in 1981. Palestinian refugees were originally exempt from legislation barring foreigners from
owning agricultural land (Law No. 15 (1963)). al-Abed, supra note 43, p. 11.

At least 51% of a business investment must be Egyptian-owned, with government approval. Total area of the business is limited
to 3,000 m? (Law No. 56 (1988)). Guarantees and Investment Incentives Law (No. 8) (1997). On agricultural and desert land see
Law No. 104 (1985).

In Kuwait, see Law No. 74 (1979). Arab citizens from other Arab states may only own a single piece of real estate with government
approval. The person must have resided in Kuwait for a minimum of ten years, and possess sufficient income and a clean security
record. The property must not exceed 1,000 m” It is also based on reciprocal treatment. The land must not be under joint
ownership with a Kuwaiti. Natour, supra note 78, p. 20. In Lebanon, see Decree No. 296 (2001). Palestinians are prevented from
buying real estate, registering real estate and passing property on to heirs.

Danish Refugee Council, Survey report on the situation of non-ID Palestinian refugees in Lebanon compared to registered and non-
registered refugees residing in camps and gatherings, Beirut, March 2005.

Non-ID refugees can receive medical care if they can afford to pay for health services from the Palestine Red Crescent Society.
Analysis is based on Akram, Susan M. and Goodwin Gill, Guy, Brief Amicus Curaie, Board of Immigration Appeals, Falls Church, Virginia,
published in 11/12 Palestine Yearbook of International Law (2000/2001), pp. 185-260; and Takkenberg, supra, note 38, p.16.
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Under Article 1(C), refugee status ceases if the refugee (1) has voluntarily re-availed him- or herself of the protection of the
country of his or her nationality; (2) having lost his or her nationality, s/he has voluntarily re-acquired it; (3) s/he has acquired
a new nationality, and enjoys the protection of the country of his or her new nationality; (4) s/he has voluntarily re-established
him- or herself in the country which s/he left or outside which s/he remained owing to fear of persecution; or (5) s/he can no
longer, because the circumstances in connection with which s/he has been recognized as a refugee have ceased to exist, continue
to refuse to avail him- or herself of the protection of the country of his or her nationality.

This section is based on Closing Protection Gaps: Handbook on Protection of Palestinian Refugees in States Signatories to the 1951
Refugee Convention. Preface by Guy Goodwin-Gill; lead author Elna Sondergaard. BADIL August 2005.

Convention Relating to the Status of Stateless Persons (1954 Stateless Convention), effective 6 June 1960, Sept 28, 1954, 360 UNTS
117.

See BADIL Handbook on Protection, pp. 336-343.

This may also include Mexico, Nigeria and South Africa, but the small numbers of cases do not permit assessment of application
by national authorities.

Convention on the Reduction of Statelessness (1961 Statelessness Convention), effective 13 December 1975, 30 August 1961, 989
UNTS 175.

Article 33 of the 1951 Refugee Convention prescribes that no refugee should be returned to any country where his or her life or
freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political
opinion. This provision constitutes one of the basic Articles of the 1951 Refugee Convention, to which no reservations are
permitted. The principle of non-refoulement is broader than Article 33, and also encompasses non-refoulement prohibitions deriving
from human rights obligations, including Article 3 of the United Nations Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment and Article 7 of the International Covenant on Civil and Political Rights.

European Council for Refugees and Exiles (ECRE), The Way Forward: Europes Role in the Global Refugee Protection System.
Presentation given in Geneva, 2nd October 2005.

Goodwin-Gill, Guy, The Refugee in International Law. 2** Ed. Oxford: Oxford Press, 1998, p. 221.

See Protecting and assisting internally displaced persons in situations of armed conflict, 56th session of the Executive Committee of
the High Commissioner’s Programme United Nations High Commissioner for Refugees, Address by the International Committee
of the Red Cross, official statement, Geneva, 3-7 October 2005.

UN Doc. E/CN.4/1998/53/Add.2/1998.

“Establishes a Conciliation Commission consisting of three States members of the United Nations which shall have the following
functions: (a) To assume, in so far as it considers necessary in existing circumstances, the functions given to the United Nations
Mediator on Palestine by resolution 186 (S-2) of the General Assembly of 14 May 1948; (b) To carry out the specific functions
and directives given to it by the present resolution and such additional functions and directives as may be given to it by the
General Assembly or by the Security Council; (c) To undertake, upon the request of the Security Council, any of the functions
now assigned to the United Nations Mediator on Palestine or to the United Nations Truce Commission by resolutions of the
Security Council; upon such request to the Conciliation Commission by the Security Council with respect to all the remaining
functions of the United Nations Mediator on Palestine under Security Council resolutions, the office of the Mediator shall be
terminated.” UNGA Resolution 194(I1I), 11 December 1948, para. 2.

UNGA Resolution 194(III), 11 December 1948, para. 11.

UNGA Resolution 394(V), 14 December 1950, A/RES/394(V), para. 2(c).

For more details. see Rempel, Terry, The United Nations Conciliation Commission _for Palestine (UNCCP) and a Durable Solution
Jor Palestinian Refugees. Information and Discussion Brief No. 5. Bethlehem: BADIL Resource Centre for Palestinian Residency
and Refugee Rights, 2000.

UNHCR’s interpretation of the status of Palestinian refugees does not provide clear legal analysis of the status of Palestinian
refugees as “stateless persons.” The lack of clarity on this matter has negative implications concerning additional provisions for
international protection under the 1961 Convention on the Reduction of Statelessness.

See “Note on the Applicability of Article 1D of the 1951 Convention Relating to the Status of Refugees to Palestinian Refugees.”
Office of the United Nations High Commissioner for Refugees (UNHCR), October 2002.

See Chapter Two.

At the local level, there should be a Humanitarian and/or Resident Co-ordinator (HC/RC) who strategically ensures protection
and assistance to IDPs. More precisely, some of the HC/RC responsibilities are to consult with national and local authorities in
order to evaluate their capacity to respond to the needs of IDPs; suggest to government and local authorities the appointment
of a focal point within their structures on issues of internal displacement; lead the process of full consultation between different
agencies in order to establish a procedural road map so as to avoid gaps; oversee the implementation of the Action Plan by the
country team; and emphasize protection. As a support to the HC/RC, the Office for the Co-ordination of Humanitarian Affairs
(OCHA) is usually deployed. OCHA is responsible for gaining access to IDPs and other vulnerable groups; collecting, analysing
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and disseminating IDP-relevant information; supporting the development of the Common Humanitarian Action Plan and
Consolidated Appeal, and ensuring the inclusion of IDP concerns therein; organizing and participating in inter-agency assessments;
and convening co-ordination forums.

120 Despite agreements on putting the Collaborative Approach into practice, the results failed to match expectations, marked as they

were with large gaps in delivery of essential goods and services combined with some areas of duplication, and an ad hoc approach by

the system as a whole to the level and comprehensiveness of response. In 2003, an IDP protection survey and response matrix found
that there were systematic gaps in protection and some other sectors, that agencies took unilateral and mandate-based decisions
on their involvement and lacked accountability, and that Humanitarian Co-ordinators were not clear on their responsibilities or
accountability to assess and co-ordinate a comprehensive response. At a workshop hosted by Canada in February 2004 on the
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Durable Solutions

Preface

Durable solutions to refugee flows include voluntary repatriation, voluntary host country
integration and voluntary third country resettlement. Of these three solutions, only
repatriation (i.e., return) is recognized as a right under international law. The key principle
governing these solutions is that they involve voluntariness, i.e., choice by refugees. Refugees
also have a right to housing and property restitution, as well as compensation for damages
and losses.

The United Nations established a specific framework for durable solutions for all persons
displaced or expelled in 1948. General Assembly Resolution 194(I11), 11 December 1948,
affirmed that the refugees, including those internally displaced within Israel, had a right
to return to their homes, repossess housing and property, and receive compensation for
damages and losses. Those who did not wish to exercise their right of return were entitled
to resettlement assistance, restitution, and compensation for damages and losses. The UN
Security Council affirmed the right of Palestinian refugees displaced in 1967 to return in
Resolution 237, 14 June 1967. The UN has repeatedly affirmed the right of return for those
Palestinians who find themselves in the position of refugees due to expulsion, deportation,
denial of residency rights, and so on.

The Office of the UN High Commissioner for Refugees is the primary international body
mandated to facilitate durable solutions for refugees worldwide. The Office works closely
with other international and national organizations and states. The United Nations
established a separate organ to facilitate implementation of durable solutions for all
persons displaced or expelled in Palestine in 1948: the UN Conciliation Commission for
Palestine. This is no longer active, and the UN has not established a separate mechanism to
Jacilitate implementation of durable solutions for those Palestinians displaced for the first
time in 1967. There is no implementation mechanism for durable solutions for internally
displaced Palestinians.

Almost 60 years after their initial displacement, Palestinian refugees and internally displaced
are still denied access to durable solutions in accordance with international law, relevant
UN resolutions and best international practice. A variety of factors have contributed to
this stalemate. These include Israel’s refusal to allow Palestinian refugees and internally
displaced persons (IDPs) to return to their homes of origin; the protracted Israeli military
occupation of the West Bank, including eastern Jerusalem, and the Gaza Strip; and the
lack of sufficient international will ro enable refugees to exercise their fundamental human
rights under international law as affirmed in relevant UN resolutions.



6.1 Durable Solutions

The search for durable solutions is a core component of refugee protection. The three
main durable solutions are repatriation to the country of origin, host country integration,
and third state resettlement. No state is obliged to accord local integration or resettlement
opportunities to refugees. There is thus no such thing as a “right to durable solutions”,
other than the right of return, which is a fundamental and inalienable human right.
There is, however, a duty of states to protect refugees and internally displaced persons
from persecution and refoulement.

For refugee solutions to be durable, they must be voluntary. In other words, refugees should
be able to make informed choices concerning the solutions to their particular situation.
Voluntariness means that states should not take “measures which push the refugee to
repatriate, but also [...] [refugees] should not be prevented from returning.”

While there is no formal definition of local integration under refugee law, it is based on
the assumption that refugees choose, among the various options, to remain in their first
country of asylum permanently.” UNHCR defines local integration as:

the grant of a legal status, temporary but renewable, or permanent residence
status, access to civil, socio-economic and cultural rights and, to a certain
degree, political rights, as well as a viable economic situation, availability of
affordable housing and access to land, as well as receptive attitudes within
the host community.?

Resettlement is the voluntary relocation of refugees to safe third countries. The decision
to resettle is made with the consent of the refugee, UNHCR and the receiving country
in situations where the physical and legal protection of the refugee is at risk and no
alternative for voluntary repatriation and local integration is available, or when it is
considered the optimal solution for the refugee.* Resettlement is a form of international
protection to “meet the special needs of individual refugees whose life, liberty, safety,
health or other fundamental rights are at risk in the country where they sought refuge.”
Resettlement is the least common durable solution.

Voluntary repatriation in safety and dignity, based on the fundamental right to return
to one’s home and country, is recognized as the most appropriate solution to refugee
flows.® Return should be done in safety and dignity. Safety is defined as legal safety
(such as amnesties or public assurances of personal safety, integrity, non-discrimination,
and freedom from fear of persecution or punishment upon return), physical security
and material security (access to land or means of livelihood). Dignity is based upon the
principle that the rights of returnees should be respected. Concretely, elements of dignity
include that refugees “are not arbitrarily separated from family members and that they
are treated with respect and full acceptance by their national authorities, including the

full restoration of their rights.””

To ensure the sustainability of return, programs of repatriation, reintegration,
rehabilitation, and reconstruction are implemented by the UNHCR (termed collectively
the “4Rs”). These programmes include receiving returnees, facilitating their reintegration,
monitoring the status of the returnees and intervening on their behalf if necessary, and
undertaking activities of a legal and judicial capacity-building to help states address the

Durable Solutions
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causes of the refugee movements. UNHCR, however, also has the mandate to “facilitate
the voluntary return of refugees when it is taking place spontaneously, even if conditions
are not conducive to return.”®

Housing and property restitution are integral to voluntary repatriation. UNHCR’s
role in negotiations leading to peace agreements includes “ensuring that housing and

property aspects of voluntary repatriation are fully taken into account.” In this context,
UNHCR should:

seek to ensure that such agreements explicitly include provisions on the
housing and property rights of those choosing to repatriate and that
judicial or other mechanisms designed to ensure the implementation of
such rights are established.'

Numerous peace agreements to conflicts involving situations of mass displacement
affirm the right of return of refugees and displaced persons, and the right to housing and
property restitution. This includes agreements in Macedonia, Kosovo, Croatia, Bosnia-
Herzegovina, Tajikistan, Georgia, Burundi, Rwanda, Liberia, Sierra Leone, Mozambique,
Cambodia and Guatemala. These rights have also been affirmed in scores of resolutions
adopted by the UN Security Council, the General Assembly and the Commission on
Human Righs.!!

The framework for durable solutions for all persons displaced in 1948, including
internally displaced persons inside Israel, is set forth in paragraph 11 of UN General
Assembly Resolution 194(III), 11 December 1948."* Resolution 194(III) affirms three
separate rights (the right of return, the right to housing and property restitution, and the
right to compensation) and two distinct solutions (return, restitution and compensation
or resettlement, restitution and compensation) governed by the principle of individual
refugee choice.

6.1.1 Durable Solutions for Palestinian Refugees

Paragraph 11(a) of the above resolution delineates the specific rights and the primary
durable solution for persons displaced in 1948. The General Assembly, “[r]esolves that
refugees wishing to return to their homes and live at peace with their neighbours should
be permitted to do so at the earliest practicable date, and that compensation should be
paid [...] for loss of or damage to property [...]” In other words, the primary durable
solution for these refugees is return, housing and property restitution, and compensation
for loss of or damage to property. Resolution 194(III) does 7oz “resolve” that the refugees

should be resettled.

Refugees who choose not to exercise the rights set forth in paragraph 11(a), however,
may opt for resettlement in host states or in third countries, as well as housing and
property restitution and compensation. Paragraph 11(b) “instructs” the UN Conciliation
Commission for Palestine, the body mandated to facilitate implementation of durable
solutions for 1948 refugees, to facilitate the resettlement of those refugees choosing not
to return, and the payment of compensation. In other words, the sole trigger for the
resettlement of Palestinian refugees displaced in 1948 is the voluntary choice of the
refugee not to return to his or her place of origin.
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Resolution 194(III) also provides a general timetable for the implementation of the

return of the refugees. The debate during the drafting process of the resolution indicates
that the Assembly “agreed that the refugees should be allowed to return when stable
conditions were established. It would appear indisputable that such conditions were
established by the signing of the four Armistice Agreements.”"” The Assembly also rejected
an amendment that included the phrase, “after the proclamation of peace between the
contending parties in Palestine, including the Arab States.”"*

The framework for durable solutions for Palestinian refugees and IDPs displaced in 1967
is set forth in paragraph 1 of UN Security Council Resolution 237, 14 June 1967." The
resolution calls upon Israel to facilitate the immediate return of all persons “who have
fled [the West Bank, eastern Jerusalem, and the Gaza Strip] since the outbreak of the
hostilities.” No conditions are attached to the implementation of the right of return.
The United Nations has also affirmed the right of Palestinians in refugee-like situations
due to expulsion, deportation and denial of residency rights to return to their places
of origin.'®

For almost six decades, the United Nations has affirmed the right of Palestinian refugees
and IDPs to return to their places of origin and the right of refugees and IDPs to repossess
their homes and properties. In 1976, the United Nations prepared a comprehensive
two-stage peace plan, including durable solutions for Palestinian refugees.'” The first
stage of the plan provided for the immediate return of refugees displaced in 1967. The
second stage included the return of 1948 refugees. The plan addressed issues concerning
implementing mechanisms, peacekeeping and monitoring, refugee registration and legal
reform inside Israel to facilitate return and financing.

In 1983, the United Nations convened an International Conference on the Question
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of Palestine in Geneva. Representatives of 137 states attended the Conference. The
Conference reiterated the obligation of all member states, under the Charter of the United
Nations, to facilitate “the implementation of the right of return of the Palestinians to
their homes and properties.”'® “In the event of Israel’s persistent non-compliance with
the relevant United Nations resolutions which embody the will of the international
community,” the Conference called upon the UN Security Council to take “appropriate
measures in accordance with the Charter of the United Nations, to ensure Israel’s

compliance with these resolutions.””

The conformity of the framework delineated by the United Nations for durable solutions
for Palestinian refugees and IDPs with international legal principles and practice over
the past five decades, lends further weight to its value as a normative framework for a

resolution of the Palestinian refugee and IDP situation today.

Voluntariness (Refugee Choice)

Refugee choice or voluntariness is the cornerstone of UNHCR repatriation programs and is dealt with extensively in the Office’s
1996 Handbook on Voluntary Repatriation: International Protection. The UNHCR notes that refugee choice is affected both by
conditions in the host country and by conditions in the country of origin. “Voluntariness means not only the absence of measures
which push the refugee to repatriate,” states the UNCHR Handbook, “but also means that he or she should not be prevented from
returning, for example, by dissemination of wrong information or false promises of continued assistance” [emphasis added)].

In other words, the denial of basic rights guaranteed under the 1957 Convention Relating to the Status of Refugees and pressure
or threats on refugees to leave by interest groups or host country authorities, inhibit refugee choice and have the potential to render
their decisions less than voluntary. On the other hand, discrimination in domestic legislation and provision of essential services,
lack of guarantees for the safety of returnees, and attempts to encourage anti-refugee sentiment among the population in the
country of origin, also prevent refugees from making a free choice as to whether they wish to exercise their right of return.

Information is critical to refugee choice. Refugees should be provided with as much information as possible concerning the
conditions in their country of origin. Information should be disseminated via posters and leaflets, oral presentations, videos,
refugee information committees, and through counselling by international protection staff, as well as reconnaissance visits by
refugee groups to areas of return.

The UNHCR Handbook further provides a list of the type of information to be provided to refugees. This includes a description of
the conditions in the country of origin in general, as well as details of the situation in specific area(s) of return, including the level of
security. Refugees should be further informed about what type of protection will be provided upon their return, in addition to what
kind of assistance to expect (such as infrastructure rehabilitation projects). Prior to making choices, refugees should receive written
guarantees or assurances from the government of the country of origin, including explanations of their content and scope.

Details about the repatriation procedure should also be provided. This includes information on: customs, immigration and health
formalities; procedures for bringing in personal and communal property; access to land and restitution procedures; registration
and documentation for repatriation; the timing and phasing of the repatriation operation; special arrangements for vulnerable
groups such as women, children and the elderly; de-registration procedures for assistance, if any; and procedures and options
for those not wishing to repatriate. Refugees should also be aware of how to contact international protection staff in their country
of origin in case there are problems with the promised protection.

General Assembly Resolution 194(l1l) affirms the principle of individual refugee choice. The UN General Assembly intended to
confer upon individual refugees the “right of exercising a free choice as to their future.” The principle of individual refugee choice
is repeatedly emphasized in documents prepared by the UN Mediator in Palestine, whose recommendations formed the basis
for Resolution 194(Ill). According to the Mediator, the “unconditional right [of the refugees] to make a free choice should be fully
respected.”' “The verb ‘choose’ indicates that the General Assembly assumed that [...] all the refugees would be given a free
choice as to whether or not they wished to return home.”?

In order to make a free choice, the United Nations recognized that refugees should be “fully informed of the conditions under which
they would return.”” Moreover, the individual choice of the refugee was not to be influenced or hindered in any way by the relevant
governments. General Assembly Resolution 194(lll) affirms the principle of safe return. Resolution 194(lll) not only imposes an
obligation upon refugees choosing to return “to live at peace with their neighbours”, but also imposes an obligation upon Israel
“to ensure the peace of the returning refugees and protect them from any elements seeking to disturb that peace.”*
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6.1.2 The Right of Return

The right of return is anchored in several bodies of international law: the law of
nationality as applied upon state succession, humanitarian law, human rights law
and refugee law (a subset of human rights law which also incorporates humanitarian
law).” The right of return has also been affirmed in numerous UN resolutions relating
to other refugee and IDP cases.

Under the law of nationality, as applied upon state succession, newly emerging
successor states are obligated to accord nationality status to all habitual residents of
the territory undergoing the change in sovereignty and to allow them to exercise their
right of return to their homes or place of origin, regardless of where they may have
been on the actual date of succession. Also under the law of nationality, states may
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not denationalize their own nationals in an attempt to cast them out. Specifically,
states are required to re-admit their own nationals. The 2005 Pinbeiro Principles
clearly affirm that the return of refugees and displaced persons “cannot be abridged
under conditions of State succession, nor can it be subject to arbitrary or unlawful

time limitations.”%¢

Under humanitarian law, there is a general right of return, which applies to all displaced
persons, irrespective of how they came to be displaced during the period of conflict.
A military occupant must let the occupied population continue its normal existence
with a minimum of interference. This includes a requirement that the local population
be permitted to remain in, or return to, their place of origin following the cessation
of hostilities. Deliberate, forcible expulsion — especially when carried out on a mass
scale — is expressly prohibited under humanitarian law. The Fourth Geneva Convention
relative to the Protection of Civilians specifically states, with regard to the permissible
transfer of detainees to a Contracting Party, that this provision: “shall in no way
constitute an obstacle to the repatriation of protected persons, or to their return to
their country of residence after the cessation of hostilities.” The Protocol Additional
to the Geneva Conventions stipulates: “the High Contracting Parties and the Parties
to the conflict shall facilitate in every possible way the reunion of families dispersed
as a result of armed conflicts” and further mentions that “unjustifiable delay in the
repatriation of prisoners of war or civilians shall be regarded as grave breaches of this
Protocol if committed willfully and in violation of the Conventions or Protocol.”

The right of return is also a customary norm of international human rights law
and is found in a vast array of international conventions, including the Universal
Declaration of Human Rights, the International Covenant on Civil and Political Rights,
the International Convention on the Elimination of all Forms of Racial Discrimination,
as well as regional human rights treaties.”” For instance, the International Covenant
on Civil and Political Rights stipulates that “no one shall be arbitrarily deprived of the
right to enter his [or her] own country.”® Human rights law also incorporates the
general prohibition against forcible expulsion.

Finally, the right of return exists as a special subset of human rights law known
as refugee law. The principle of refugees’ absolute right of return to their place of
origin (including their homes) is central to the implementation of durable solutions.
According to UNHCR Executive Conclusion No. 40, for example, “The basic rights
of persons to return voluntarily to the country of origin is reaffirmed and it is urged
that international co-operation be aimed at achieving this solution and should be
further developed.™"

The United Nations has reaffirmed the right of Palestinian refugees and IDPs to return
to their homes in numerous Security Council and General Assembly resolutions.
These include UN Security Council Resolutions 93 (18 May 1951) and 237 (14 June
1967) and UN General Assembly Resolutions 194 (11 December 1948), 3236 (22
November 1974) and 2252 (4 July 1967).

General Assembly Resolution 194(III) affirms the right of all persons displaced in
1948 to return to their homes of origin. Paragraph 11(a) states: “refugees wishing
to return to their homes [...] should be permitted to do so.” By 1948, the right of
refugees and displaced persons to return to their places of origin had already assumed
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customary status in international law.* Arbitrary denationalization and mass expulsion
were prohibited under international law.

The UN Mediator in Palestine, whose recommendations formed the basis of
Resolution 194(III), explicitly noted that the right of return should be affirmed
(rather than recognized) by the United Nations. Correspondence and reports of the
UN Mediator repeatedly affirm the right of Palestinian refugees to return to their
homes as a remedy to the involuntary character of their displacement. According to
the American Representative to the UN in 1948, Resolution 194(IlI), paragraph 11,
“endorsed a generally recognized principle and provided a means for implementing
»33

that principle [...]

The resolution also affirms the right of refugees to return to their homes of origin.
The General Assembly resolution clearly meant the return of each refugee to “his[her]
house or lodging and not to his[her] homeland.”** The Assembly rejected two separate
amendments that referred in more general terms to the return of refugees to “the areas

from which they have come.””

6.1.3 The Right to Housing and Property Restitution

The right to housing and property restitution is also anchored in four separate
branches of international law: the law of nations, humanitarian law, human rights
law and refugee law.* Restitution is the name of a specific legal remedy designed to
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correct the illegal taking of private property from its rightful, original owner through
restoring the wrongfully taken private property back to the ownership and possession
of the original owner. The right to restitution has also been affirmed in numerous UN
resolutions relating to other refugee and IDP cases.

Under the law of nations, private property may not be confiscated by governments
unless: (1) the expropriation is being done for a valid (non-discriminatory) purpose;
(2) adequate due process safeguards are employed (allowing the property owner to
protest the proposed confiscation if it is not being done for a valid purpose); and (3) full
compensation (or substitute property of equal value) is paid to the owner in exchange
for the property. In the specific context of state succession, the Doctrine of Acquired
Rights requires that private property of individuals in the territory undergoing the
change in sovereignty be respected by the successor state in all cases.

Under humanitarian law, the Hague Regulations annexed to the 1907 Hague
Convention (IV) Respecting the Laws and Customs of War on Land, contain at least 16
articles containing rules that require combatants to respect private property. Similarly,
the Fourth (Civilians) Geneva Convention incorporates the private property protections
found in the Hague Regulations and includes a particularly strong prohibition
against “extensive destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly” in Article 147, which defines
“grave breaches” of humanitarian law.

Human rights law also includes the “right to own property free from arbitrary
governmental interference.” This right is found in the Universal Declaration of
Human Rights, the International Covenant on Economic, Social and Cultural Rights,
the International Covenant on Civil and Political Rights, and in all three of the regional



human rights conventions (i.e., African, inter-American and European). The right of
restitution — which is the logical corollary of its “sister” right to own property — exists
as the applicable remedy whenever property has been taken illegally (as determined
by international law standards) by a government or with official governmental
sanction.

Finally, refugee law also contains the right of restitution. The principle of the refugees’
absolute right to return, on a voluntary basis, to their place of origin — including,
specifically, to their homes of origin — is central to the implementation of durable
solutions designed by the international community to address refugee flows. According
to UNHCR Executive Committee Conclusion No. 101, for example, “all returning
refugees should have the right to have restored to them or be compensated for any
housing, land or property of which they were deprived in an illegal, discriminatory

or arbitrary manner before or during exile.””

The United Nations has affirmed the right of Palestinian refugees and IDPs to
restitution in numerous resolutions. These include General Assembly Resolutions
194 (11 December 1948), 3236 (22 November 1974), 36/146 (16 December 1981)
and 58/229 (23 December 2003).

General Assembly Resolution 194(III) affirms the right of all persons displaced in
1948 to housing and property restitution. “[The] underlying principle of paragraph
11, sub-paragraph 1 [...] is that the Palestine refugees shall be permitted [...] to return
to their homes and be reinstated in the possession of the property which they previously
held™® [emphasis added]. The right to restitution for refugee property “wrongfully
seized, sequestered, requisitioned, confiscated, or detained by the Israeli government™’
reflected general principles of international law in 1948.

The right to housing and property restitution in Resolution 194(III) should also be
read in light of the UN Mediator’s earlier communiqués to the UN Security Council.
In June 1948, for example, the Mediator wrote that the residents of Palestine should be
permitted both to return to their homes without restriction, and to regain possession of
their property.” “There have been numerous reports from reliable sources of large-scale
pillaging and plundering, and of instances of destruction of villages without apparent
necessity,” wrote the UN Mediator. “It would be an offense against the principles of
elemental justice if these innocent victims of the conflict were denied the right to
return zo their homes [...]”*' [emphasis added].

It is clear from the phrasing “to their homes” that the United Nations General Assembly
intended to affirm the right of all persons displaced in 1948 to housing and property
restitution. If the General Assembly had not intended to affirm the right to housing
and property restitution, it is likely that broader language referring to the right to
return to one’s “homeland” would have been adopted.

6.1.4 The Right to Compensation

The right of refugees and displaced persons to compensation is anchored in several
bodies of international law, including: the law of nations, humanitarian law, human
rights law and refugee law.*> Compensation refers to a legal remedy by which a person
receives monetary payment for harm suffered. Compensation should not be seen as an
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alternative to restitution and should only be used when restitution is not practically
possible, or when the injured party knowingly and voluntarily accepts compensation
in lieu of restitution. The right to compensation has been affirmed in numerous UN
resolutions relating to other refugee cases.

Under the Law of State Responsibility, states are responsible for the commission of an
internationally wrongful act. Elements of an internationally wrongful act include conduct
consisting of an action or omission that is attributable to the state under international
law and conduct that constitutes a breach of an international obligation of the state.
When a person becomes a refugee, this violates those rights that depend for their full and
effective enjoyment on a person’s ability to live in his own country. Successor governments
remain bound by the responsibility incurred by predecessor governments.

Under humanitarian law, states have an obligation to pay compensation for breaches
of their obligations in accordance with Article 3 of the 1907 Hague Convention (IV)
respecting the Laws and Customs of War on Land, Article 148 of the Fourth Geneva
Convention and Article 91 of the Additional Protocol I. The Hague Regulations annexed
to the 1907 Convention provide for an individual’s right to demand compensation for
losses sustained in cases of violations. The Geneva Convention Relative to the Protection
of Civilian Persons in Time of War also stipulates that an Occupying Power should make
arrangements to ensure that fair value is paid for any requisitioned goods.

Numerous human rights instruments include express provisions relating to the right
of every individual to an effective remedy for human rights violations, including the
Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights. The International Covenant on Civil and Political Rights and all three
regional human rights conventions (i.e., African, inter-American and European)
recognize an enforceable right to compensation. The International Convention on the
Elimination of All Forms of Racial Discrimination provides for the right to seek “just
and adequate reparation or satisfaction for any damage suffered.”

International refugee law also affirms the right of refugees and IDPs to compensation.
In 1992, the International Law Commission adopted the Declaration of Principles
of International Law on Compensation to Refugees. According to UNHCR Executive
Committee Conclusion No. 101, which affirms the right of refugees and displaced
persons to housing and property restitution “where property cannot be restored, returning
refugees should be justly and adequately compensated by the country of origin.”*

The United Nations has affirmed the right of Palestinian refugees and IDPs to
compensation in several resolutions. These include General Assembly Resolutions
194 (11 December 1948), 36/146 (16 December 1981) and 58/229 (23
December 2003).

General Assembly Resolution 194(III) affirms the right of all persons displaced in
1948 to compensation. Paragraph 11 affirms two types of compensation: (1) payment
to refugees choosing not to return to their homes; and (2) payment for the loss of or
damage to [movable and immovable] property. The General Assembly rejected draft
resolutions and amendments that did not include provisions for payment for loss of
or damage to property.* The right to compensation applies to all refugees, irrespective
of whether they choose to exercise their right of return.



The right to compensation for those choosing not to return, and for loss of or damage

to property in violation of established rules of warfare reflect recognized principles
of international law, which prohibit “looting, pillaging, and plundering of private
property and destruction of property and villages without military necessity.”* This
includes the right of refugees to demand individual claims irrespective of lump sum or
collective payments. Under the Final Act of the 1945 Paris Conference on Reparations,
for example, the Allied Governments provided that the method of collective reparations
would not prejudice individual claims by refugees.

The adoption of the phrase “loss of or damage to property which under principles
of international law or in equity should be made good” during the drafting process
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indicates that the General Assembly resolution did not intend to arbitrarily limit
claims to compensation for losses and damages.* The reference to international law
was also included specifically to include those refugees choosing to exercise their
right of return in the event that domestic law in the new state of Isracl would not
provide equal protection for the right to compensation for Palestinian refugees and

IDPs choosing to return to their homes.?

Paragraph 11 reflected the recommendations of the UN Mediator in Palestine, who
called upon the United Nations to affirm the “payment of adequate compensation
for the property of those choosing not to return.”*® Compensation also aimed to
provide a remedy for “large-scale looting, pillaging and plundering, and of instances
of destruction of villages without apparent military necessity.”* “The liability of
the Government of Israel [...] to indemnify those owners for property wantonly
destroyed,” stated the Mediator, “is clear, irrespective of any indemnities which the

Provisional Government may claim from the Arab States.””

6.2 Mechanisms for Implementation of Durable Solutions

The Office of the United Nations High Commissioner for Refugees is the primary
international body mandated to facilitate durable solutions for refugees worldwide.
The Office works closely with other international and national organizations and
states. UNHCR does not consider Palestinian refugees who reside in one of the five
areas of UNRWA operations as falling within its mandate. (See Chapter Five.)

The United Nations established a separate organ to facilitate implementation of durable
solutions for all persons displaced by the 1948 war (including internally displaced
Palestinians). This was the United Nations Conciliation Commission for Palestine (its
history and activities are described in detail below). It was composed of representatives
from the United States, France and Turkey, and empowered to create sub-organs, as
necessary, in order to fulfill its mandate. Today the Commission has no budget and no
staff.”' The United Nations has not established a separate organ to facilitate implementation
of durable solutions for those Palestinians displaced for the first time in 1967.

The 1994 Agreement on the Gaza Strip and Jericho Area® established a “Quadripartite
Committee”, composed of Israel, Palestinian representatives, Jordan and Egypt,
to seek durable solutions for Palestinians displaced from the occupied Palestinian
territories in 1967. However, this Committee was unable to agree upon a definition
of “displaced persons” and also unable to agree upon appropriate modalities for
durable solutions for this group of Palestinian refugees.

6.2.1 The United Nations Conciliation Commission for Palestine

General Assembly Resolution 194(III) instructed the UN Conciliation Commission
for Palestine, established under Article 2 of the same Resolution, to “facilitate the
repatriation, resettlement and economic and social rehabilitation of the refugees and
the payment of compensation.” When the UNCCP was established, the UN General
Assembly assumed that “all that would have been necessary was for those refugees
who wished to do so to undertake the journey to return and resume their interrupted
lives, perhaps with a little financial assistance from the international community.” The



Commission was therefore authorized to “facilitate” rather than “assure” the return

of Palestinian refugees to their homes.” In other words, the UNCCP was not given
executive functions or powers of arbitration in relation to the implementation of durable
solutions. The General Assembly rejected several amendments to Paragraph 11 intended
to both limit and expand the functions of the Commission.”* In 1950, the Assembly
specifically requested the UNCCP (UNGA Resolution 394(V), 14 December 1950)
to protect the rights, properties and interests of the refugees. (See also Chapter Five.)

a) UNCCP Activities Related to Return

During its early years of operation, the UNCCP attempted to facilitate the return of
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Palestinian refugees displaced in 1948 primarily through intervention with Israel and
preliminary technical work required to craft the return operation. One of the first steps
taken by the Commission was to gather basic information about the refugees (including
places of origin, professional and occupational background, and living conditions) and
the policies and political positions of Arab host countries and Israel. In June 1949, the
Commission established a Technical Committee to investigate methods for determining
refugee choices and to collect information related to the issues of return, resettlement,
rehabilitation and compensation. The Technical Committee visited refugee camps in
the West Bank (Jericho, Hebron and Bethlehem), Lebanon (Homs, Gourard, Wavell
and Anjar), and five camps in Gaza, in order to ascertain the wishes and opinions of the
refugees. Members of the Committee also consulted with experts from the American
University of Beirut, former Mandate officials and other significant persons in the
Middle East.

In meetings with the Israeli government, the UNCCP stressed the important role
refugee repatriation might play in contributing to an overall resolution of the conflict.
Without prejudice to the right of all refugees to return, the Commission also attempted
to promote the safe return of specific groups, including divided families and religious
officials. The Commission also established a second technical track of mixed working
committees, composed of Arab and Israeli representatives, and chaired by individual
UNCCP members. Through these committees, the Commission sought to advance
agreement on the return of refugees who owned citrus groves, along with the required
labourers, in order to prevent crop loss and reduce the number of persons requiring
humanitarian assistance.

A small number of Palestinian refugees from the villages of ‘Abasan and Khirbet Ikhza'a
were permitted to cultivate their land in territory held by Israel, through the creation
of a special zone. In addition, a small number of refugees were permitted to rejoin
families inside Israel, particularly where the breadwinner remained inside the country.
In December and January 1949, for example, a total of some 800 dependents from
Lebanon and Jordan rejoined their families in Israel. On 14 February of the same year,
115 persons from Gaza crossed into Israel. These refugees were regarded, however, as
new immigrants rather than returnees (i.e., Israel did not recognize their legal title to
their properties).

The UNCCP ceased protection activities related to return in the 1950s. The Committee
noted that the conditions for return assumed under Resolution 194(III) had changed in
the years since the adoption of the resolution. In the eatly 1960s, the UNCCP appointed
a special representative, Joseph E. Johnson, to try to promote a solution to the refugee
issue. Defining the fundamental considerations for durable solutions, Johnson noted that
the primary focus should be on the refugees as set down in General Assembly Resolution
194(III). Numerous meetings were held with senior government officials in the region,
but no progress was made due to Israel’s continued obstruction.

b) UNCCP Activities Related to Housing and Property Restitution

The UNCCP also attempted to facilitate restitution of refugee property through calls
for reform of Israeli property laws, intervention with relevant authorities, and actual
documentation of Palestinian property inside the borders of the new state of Israel. The
Commission called upon Israel to abrogate discriminatory legislation, including the



1950 Absentees’ Property Law, used to confiscate refugee property. The Commission also

requested that Israel suspend all measures of requisition and occupation of Palestinian
Arab homes, and unfreeze wagf (property endowed for religious purposes under Islamic
law) property. These requests were ignored.

The Commission attempted to secure immediate housing and property restitution for
especially vulnerable groups of refugees without prejudice to refugee property claims in
general. Access to land was particularly critical to refugees in the Gaza sub-district. The
mass influx nearly quadrupled the population in the area, while the armistice lines cut
most of the rural population off from their lands. The Commission also attempted to
facilitate immediate property restitution for owners of citrus groves.

In 1950, the Commission established a sub-office (“Refugee Office”) to identify property
ownership inside Israel and examine various interim measures by which refugees could
derive income from their properties. An initiative to identify Palestinian property, both
globally and individually, was conducted based on British mandate records,” in order to
establish a comprehensive record of individual Palestinian Arab property and so verify
individual property claims. Forms (RP/1) were prepared for each parcel owned by Arabs,
including partnerships, companies and co-operative societies. Separate forms (RP/3) were
prepared for land owned by the state (including land let to Palestinian Arabs), other
public authorities (including religious bodies), Jews and other non-Arab individuals.

According to the global identification process, 16,324 km? of 26,320 km? (the total
area of Mandate Palestine) were determined to be private property owned by Palestinian
Arabs. The individual identification process was completed in the early 1960s. The
UNCCP property database contains some 453,000 records documenting around
1.5 million individual holdings. This database is archived at the United Nations. The
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Commission itself, and several independent experts, have noted that the UNCCP records
are problematic in several areas.” However, the records provide the most comprehensive
database of Palestinian refugee property to date. More recent studies that actempt to
compensate for errors in the UNCCP records, for example, estimate the total amount
of refugee land inside Israel at 17,178 km?2.”” Digitization of the UNCCP database was
completed in the late 1990s.

¢) UNCCP Activities Related to Compensation

The UNCCP also examined means and principles for the implementation of compensation.
It instructed the Economic Survey Mission,” for example, to prepare a preliminary study
of the question of compensation, including recommendations concerning the principles
on which compensation should be determined, the procedures for submission and
valuation of claims, and the mechanisms for considering and settling compensation
claims. Precedents for restitution and compensation examined by the UNCCP included
measures by which the Israeli government obtained reparations and compensation from
the German government for Jews who were victims of Nazi atrocities.

The Commission emphasized that the Israeli government should be urged to agree to the
principle that payment of compensation for property (both movable and immovable) of

Table 6.1: UNCCP Summary Schedule of Land Settled by Cadastral Survey and Non-settled Land (excl. Beersheba sub-district)
in Forms RP/1 and RP/3 (in metric dunums)

Sub-district Settled Non-settled Settled Non-settled
Galilee
Acre 99,683 408,024 34,763 252,887
Beisan 146,232 935 218,928 -
Nazareth 179,444 68,901 230,365 12,232
Safad 221,815 125,895 240,132 109,017
Tiberias 193,493 946 242,725 1,867
Haifa
Haifa 352,576 53,004 529,372 37,360
Samaria
Jenin 35,031 193,376 5,586 23,219
Nablus - 23,414 - -
Tulkarem 257,790 74,781 167,875 3,230
Jerusalem
Hebron 7,506 1,137,302 427 17,101
Jerusalem 6,040 215,442 20,222 55,239
Ramallah - 6,240 - -
Lydda
Jaffa 138,903 1,522 141,762 2,897
Ramle 411,620 158,193 185,557 8,111
Gaza
Gaza 670,078 5,905 138,770 684
Sub-total 2,720,211 2,473,880 121,817 523,844
Total 5,194,091 2,680,328

Source: Appendix A/1 to UN Document A/AC.25/W.84 of 28 April 1964.
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refugees choosing not to return should be separate from a general peace settlement with
the Arab states. The bulk of the refugees from Israeli territory were not citizens of Arab
states at the time of their displacement, and therefore their rights to compensation were
not be confused with the claims and counter-claims between the contending states and
their nationals. The Commission also examined means to “associate the refugees with the
determination of any figure, which might be established.” This included, for example,
having refugees present during the different stages of the operation “for the purpose of
seeing that their interests [were] protected and giving the benefit of their experience to
the United Nations bodies entrusted with the operation.”

The UNCCP Refugee Office completed a global and individual evaluation of Palestinian
property, described above, for compensation purposes. The evaluation was based on British
mandate records, the opinions of the Refugee Office land specialist, and Arab and Israeli
experts. The Office assessed the global value of Palestinian Arab land at 100,383,784
Palestinian pounds (or US $280 million at the dollar-pound exchange rate in 1951).
This was divided into 70 million pounds worth of rural property, with the remainder as
urban property. The Office also assigned an estimate of 21,570,000 Palestinian pounds to
movable lost property. The Office requested information from Israeli authorities regarding
expropriated movable property in September 1951, but received no response. Due to
political considerations, the Commission decided against releasing information concerning
the total value of refugee properties based on the individual valuation process. According
to recent research, however, Commission records of the individual assessments as of 29
November 1947 valued total Palestinian Arab land in Israel at 235,660,250 Palestinian
pounds, of which 31 million pounds worth of property was owned by Palestinians inside
Israel, leaving 204,660,190 pounds worth of refugee land.”

Table 6.1: Estimates of Palestinian Refugee Losses (US$ millions) in 1948

UNCCP (1951) Sayigh (1966) Kubursi@ (1996)
1948 484 3,050 2,994 property
199860 20,868 property
adjusted for inflation 3,313 21,259 33,198 property and human capital
1998w
adjusted for inflation and real 23,958 150,975 148,203 property

235,769 property and human capital

rate of return

“Yusif Sayigh, 7he Lraeli Economy. Beirut: PLO Rescarch Center, 1967.

©) Adif Kubursi, Palestinian Rights and Losses in 1948: The Quest for Precision. Washington, DC: The Center for Policy Analysis on Palestine,
1996.

©) The original valuations were in Palestinian pounds (LP). Currency and inflation adjustments were made utilizing an exchange rate of
LP=$4.03.

(4) Based on changes in the U.S. Consumer Price Index for 1947 to 1998

Source: Table compiled by PRRN in the summary of the July 1999 workshop on compensation for Palestinian refugees. Available at: http://
WWW.pIIN.org.
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