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This submission will discuss Israel’s policies regarding the denial of the right to
return, land expropriation, the discriminatory administration of this expropriated land,

and the denial of compensation and restitution.' The focus will be on the 1948

Palestinian refugees. The submission takes into account the Committee’s Concluding
Observations of 1998 and 2001, and the list of issues to be addressed by Israel’s current
second periodic report. Given the absence of detailed information in Israel’s second
periodic report, this submission aims to update the Committee about the extent of damage
caused by Israel’s ongoing violations of Palestinian refugees’ Covenant protected rights
and about new developments in Israel’s policies and in relevant international law.

BADIL asks the Committee to strengthen its 1998 Concluding Observations regarding
Israel’s obligations towards its Palestinian refugees. A set of recommendations for

explicit language the Committee should use is included in the final section of this

submission.
I. Factors That Make Israel’s Return and Land Laws and Policies Particularly
Troubling

Israel’s return and land policies are particularly urgent issues given the extent of the
damage caused by Israel’s actions, given the ongoing character of this damage, and given

the recent developments in Israeli policies and in international law.

1. Scope/Extent of Damage

First, it is important to note the enormous effect that Israel’s actions have had on

Palestinians. Israel’s actions have caused the displacement of many Palestinians who are



still forbidden from returning to their original homelands. Today there are approximately
5 million Palestinian refugees worldwide.” Many of these live in refugee camps in the
West Bank, Gaza, Lebanon, Syria, and J ordan.’ Israel has taken extensive amounts of
land of these refugees. Since 1948 Israel has expropriated more than 17 million dunums
(17,000 sq. km.) of Palestinian refugees’ land.* This figure includes almost 1 million
dunums of land that was owned by Palestinians inside Israel.’ The contrast between what
Palestinians possessed in 1948 and what Palestinians possess today is astounding. In
1948 Palestinians owned more than 90 percent of historic Palestine.® By the end of the
war 77.94% of Palestine was under Isracli control.” Today Palestinians only own and
control approximately 10 percent of the land in Israel and in the 1967 occupied
territories.® Palestinians only own less than 3% of the land within the State of Israel.’
The State of Israel controls 93% of the land today in Israel."® Much of this land was

expropriated according to the laws and policies described in the attached annex. The
effect of this land confiscation is that over three-quarters of the Palestinian population
have been displaced either outside or inside their homeland and more than half of the
Palestinian population has been displaced outside the borders of their original

homeland."!

2. Ongoing Character of this Damage

The confiscation of land and destruction of homes continues to occur both inside
Israel and in the 1967 Israeli occupied Palestinian territories. In 2002, Israel demolished
more than 150 Palestinian homes within Israel in numerous areas including the areas of

al-Araqib, al-Maqiman, Beir Hadag, al-Qaren in the Nagab/Negev, Majd al-Krum,



Sajour, Jaffa, Lydda, Ramle, and Kafr Qasem.12 The effect of Israel’s polices on

Palestinians has been enormous and Israel continues to restrict land use and land
ownership through its procedures. There is little hope of appeal within Israel and, as
mentioned in the attached annex, there has been no reasonable compensation for these

measures. Recent calculations assess the current market value of Palestinian land,

housing and property stolen or destroyed at U.S. $250 billion."> Because of the extent of

the damage and the continuing hardship faced by those Palestinians who were displaced
in 1948 as well as the hardship faced by Palestinians still in Israel, Israel’s policies are
urgent matters that must be addressed by the Committee.

3. New Israeli Measures

There is an urgent need to address these land issues, because exceptional High
Court decisions affirming the right of Palestinians to return to and gain access to their
land have remained unimplemented and because Israel is taking new measures regarding
the land it had confiscated from the Palestinian refugees. The High Court recognized the
principle of non-discrimination and ruled that the State and the Israeli Lands
Administration must give equal treatment to Jews and non-Jews regarding land use in

A’dal Ka’adan v. The Israel Lands Administration.'* Unfortunately, this decision
remains unimplemented.'® Other High Court decisions regarding the right of Palestinians

to return to and gain access to their land also remain unimplemented, such as decisions
regarding the villages of Ikrit and Biram.'®

Israel has recently been taking new land measures. The Israel Lands
Administration (ILA) has for years leased land to the Kibbutzim, to Moshavim, and to

other Cooperatives in Israel, while reserving other land for military purposes and for



Jewish settlements.'” Much of the land leased to the Kibbutzim was no longer necessary
to the Kibbutzim because of many desertions and not enough new recruits.'®
Economically the Kibbutzim were not doing well.' The Israeli government in the 1990s
began to permit the rezoning of the agricultural land of the Kibbutzim so that commercial
stores and apartments could be built.”” Since 1997 the ILA started to sell the Palestinian
refugees’ land to the Kibbutzim who in turn sold it to developers.?' In 1998, 110
Kibbutzim were allowed to rezone their land and to sell it to any Jew.** In June 2000, a
bill was passed to rezone 4 million dunums (4,000 sq. km.) of land from agricultural to
residential land.” This would allow the land that has been leased to Kibbutzim to be sold
to developers for Jewish use.”* This recent bill is important because of its size and
timing.*®> This is of real concern to the Palestinian refugees who have been denied their

rights to return to, use, and be compensated for this land. The sale to a third party will
complicate the return of land to its refugee owners.”® This is land that should be returned
to the refugees. Israel should provide both restitution and compensation for this land. At
the very least, though, Israel should reserve the money that is made by selling their land

for compensation to be paid to the refugees.”’

4. New Developments in International Law

Finally, the Committee should pay particular attention to Israel’s land violations
because of international law precedent establishing a right to restitution and
compensation for property expropriated by a state.”® The European Court of Human
Rights issued a decision in 1996 in the case of Loizidou v. Turkey.”® In this case the

Court considered a claim by a refugee from Kyrenia, an area in Turkey-occupied



Cyprus.”® Turkey expelled more than 200,000 Greek Cypriots from their homes in 1974
and has not allowed these people to return to their land or homes.>' This is highly

relevant to Israel’s policies since Israel has similarly expelled and denied return rights,
land and compensation to many Palestinians. The Court in the Loizidou case ruled that
Turkey has been violating the European Convention for the Protection of Human Rights

since Ms. Loizidou remains the legal owner of the property.’> By not allowing her to
return to and to use her property, the state is interfering with her property rights.*> The

Court ordered Turkey to return her property and to compensate her for the interference

with the enjoyment of her property.>* While this addresses a violation of a member of the

Council of Europe, this precedent is important in providing evidence that individuals
have rights to property expropriated from them or destroyed and that such property must
be returned and compensation provided for it. This case provides legal precedent for
forcing a state to remedy its violations, particularly regarding land seizures by occupying
states.

Thus, given the enormity of the problem, the continuing nature of the problem,
the international law precedent to provide restitution and compensation to refugees under
similar conditions to that of the Palestinian refugees, and the recent attempts to privatize
the refugee’s land and make restitution and compensation more complicated, the
committee must assess this situation and strengthen its Concluding Observations

regarding Israel’s return and land policies.



I1. Israel’s Violations of the Covenant on Economic, Social and Cultural Rights
and Other International Laws and Agreements

Israel is a signatory to the Covenant on Economic, Social and Cultural Rights (“the
Covenant”). Israel’s actions including the denial of the right to return, its land
expropriation schemes, its discriminatory administration of the expropriated land, and its
denial of land restitution and compensation violate numerous provisions of the Covenant.
The main provisions which Israel is violating are the right to non-discrimination (Article
2.2), the right to a means of subsistence (Article 1.2), the right to have rights restricted
only when it promotes the general welfare (Article 4), the right to have no restrictions on
fundamental rights recognized by law or convention (Article 5.2), the right to an adequate
standard of living, including the right to housing (Article 11.1), and the right to enjoy the

natural wealth and resources of a country (Article 25).%

A. The Denial of the Right to Return

A-1. The Denial of the Right of Return Violates Covenant Articles 1.2.2.2. 4. 5.2,
11.1and 25

e Article 1.2: All peoples may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations arising out of
international law. In no case may a people be deprived of its own means of
subsistence.

e Article 2.2: The States Parties to the present Covenant undertake to guarantee
that the rights enunciated in the present Covenant will be exercised without
discrimination of any kind as to race, color, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.

e Article 4: The States Parties to the present Covenant recognize that, in the
enjoyment of those rights provided by the State in conformity with the present
Covenant, the State may subject such rights only to such limitations as are
determined by law in so far as this may be compatible with the nature of these
rights and solely for the purpose of promoting the general welfare in a
democratic society.

e Article 5.2: No restriction upon or derogation from any of the fundamental
human rights recognized or existing in any country in virtue of law,



conventions or customs shall be admitted on the pretext that the present
Covenant does not recognize such rights or that it recognizes them to a lesser
extent.

e Article 11.1: The States parties to the present Covenant recognize the right of
everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the continuous
improvement of living conditions. The States Parties will take appropriate
steps to ensure the realization of this right, recognizing to this effect the
essential importance of international cooperation based on free consent.

e Article 25: Nothing in the present Covenant will be interpreted as impairing
the inherent right of all peoples to enjoy and utilize fully and freely their
natural wealth and resources.™

The denial of the right to return violates numerous Covenant articles. The right to
return is a core right that is implied in the Covenant. There is a fundamental right to
return and to acquire nationality in the Covenant because without the ability to return and
acquire nationality, the other rights listed in the Covenant cannot be enjoyed. Since the
Palestinian refugees cannot return, they cannot enjoy their land, their natural resources,
their right to an adequate standard of living, and their right to housing. The refugees are
forced into camps where resources are scarce and where living conditions are
overcrowded.”” Thus, by not allowing the Palestinian refugees to return, Israel is denying
them such Covenant rights as the right to a means of subsistence (Article 1.2), the right to
an adequate standard of living, including the right to housing (Article 11.1), and the right
to enjoy the natural wealth and resources of a country (Article 25).**

The denial of the right to return also violates Article 2.2 of the Covenant. Article
2.2 of the Covenant states that each party undertakes “to guarantee that the rights
enunciated in the present Covenant will be exercised without discrimination of any kind
as to race, color, sex, language, religion, political or other opinion, national or social

origin, property, birth or other status.”’ As stated, the right of return and the ability to



receive citizenship are fundamental since they are key to enjoying any of the Covenant
rights. These rights are therefore implied in the Covenant. As discussed in the attached
annex, Israel’s Law of Return allows all Jews to automatically return to Israel, while
Israel’s Nationality Law denationalizes Palestinian refugees.”” Any Jew that returns to
Israel then receives automatic citizenship.41 According to the Nationality Law, though,
Palestinians may only become citizens through birth, residence, or naturalization.** Thus,
while it is nearly impossible for Palestinians to return to Israel, Jews can easily enter
Israel and acquire citizenship. The obvious discrimination in these provisions is clearly
against the non-discrimination provision in Article 2.2 of the Covenant and has been
recognized as such by the Committee.*

Finally, Israel’s return policies violate Article 4 of the Covenant. According to
Article 4, a State Party may not limit rights unless the limitation is compatible with the
right and unless the limitation promotes the general welfare.** A return policy that favors
Jews over non-Jews violates rights in the Covenant and is clearly not a limitation
promoting the general welfare. This limitation only promotes the welfare of a defined

group, the Jewish population. Thus, Israel also violates Article 4.

A-2. The Denial of the Right to Return Violates International Law

e General Assembly Resolution 194
e [aw of Nationality, including:
o Articles of Nationality of Natural Persons in Relation to
Succession of States (drafted by the International Law
Commission, adopted by the General Assembly)
e Human Rights Law, including:
o The Universal Declaration of Human Rights, Article 13(2)
o The International Covenant on Civil and Political Rights, Article
12(4)



o The International Convention on the Elimination on All Forms of
Racial Discrimination, Article 5(d)(ii)

o Regional Agreements: 1994 Bosnia Agreement, 1995 Dayton
Agreement, 1995 Croatia Agreement, and 1994 Guatemala
Agreement

e Humanitarian Law, including:
o Hague Regulations, Articles 20 & 43
o Fourth Geneva Convention, Articles 4, 6(4) & 158(3)

The United Nations has recognized the right of the Palestinian people to return to
their homeland. Resolution 194 of 1948 states that the General Assembly “/r/esolves
that the refugees wishing to return to their homes and live at peace with their neighbors
should be permitted to do so at the earliest practicable date . . . .”* Israel, though, has
refused to recognize the right of the Palestinian people to return to their homeland. By
refusing to recognize the right of return, Israel is ignoring the decision of the UN.

Additionally, the denial of the right of return violates three bodies of international
law including the law of nationality, human rights law, and humanitarian law. Israel is
violating the Law of Nationality. The Law of Nationality requires that states allow their

own nationals to return.*® This is considered an obligation between states so that states
do not burden other states with nationals they should admit.*’ Additionally, a state
should not revoke the nationality status of its own nationals so as to avoid their
admission.*® Even when a change in sovereignty occurs, the new state must offer
nationality to the inhabitants of the territory.* This is supposed to apply regardless of

whether the inhabitants of the territory are physically present when the change of

sovereignty occurs.” Thus, inhabitants of the original state should be offered nationality

status by the new state. The General Assembly has adopted the Articles of Nationality of

Natural Persons in Relation to the Succession of States that clarify the rules regarding
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state succession.”' These articles recognize that states must allow those who were forced
to leave to return to their habitual residence.’® Additionally, these articles recognize a

presumption that people having their habitual residence in a territory affected by
succession will acquire the nationality of the successor state.” Israel has defined a set of
conditions (namely physical presence in certain geographic areas prior to 1952), which
prevent Palestinian return and access to nationality status, thereby violating the rules
requiring states to allow nationals to return and to offer the nationality of the new state to
the old inhabitants. Israel only allows Palestinians to become nationalized by birth or by
fulfilling the residence or naturalization requirements.>* Thus, Israel is treating
Palestinians as denationalized citizens. This is contrary to the Law of Nationality.

Israel is also violating human rights law. Various human rights treaties recognize
a right to return, including the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights, and the International Convention on the

Elimination on All Forms of Racial Discrimination.> In fact, the International Covenant

on Civil and Political Rights has been ratified by Israel.*®

The Covenant has both a right
to return provision and a non-discrimination provision.”” The return right under human

rights law is now considered customary international law.”® Regional agreements relating

to refugees such as the 1994 Bosnia Agreement, the 1995 Dayton Agreement, Annex 7,
the 1995 Croatia Agreement, and the 1994 Guatemala Agreement have also provided for

return rights.” These agreements support the idea that the right of return has been

accepted as a necessary part of international law. By not allowing Palestinian refugees to

return, Israel is violating human rights law.
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Finally, Israel is violating humanitarian law. Humanitarian law is the law
regulating what states may do in wartime. There is a general right of return in
humanitarian law. This was first codified in Article 43 of the Hague Regulations.” The
Regulations state that an occupant must apply the law of the displaced sovereign during
military occupation.®’ This logically includes a right to remain in their homes and to
return to their homes in the event of displacement. Article 20, which requires the
repatriation of prisoners of war, would also logically incorporate the repatriation of

civilians generally.®> Additionally, numerous provisions of the Fourth Geneva
Convention provide for the right of return.®> Moreover, in humanitarian law there is a

general prohibition against mass forcible displacement and a subsequent right of return
arises when this occurs.** By denying Palestinian refugees the right to return Israel has
also been violating humanitarian law. Since the right of return exists in customary
international law, Israel violates Article 5(2) of the Covenant by not allowing the

65
refugees to return.

A-3. Israel Has Not Addressed the Committee’s Concerns

In the Committee’s 2001 Concluding Observations, the Committee stated that it
“continues to be concerned that the State Party’s Law of Return denies indigenous

Palestinian refugees the right to return to their homes and properties.”®® In 1998 the

Committee stated that it:

notes with concern that the Law of Return, which allows any Jew from anywhere
in the world to immigrate and thereby virtually automatically enjoy residence and
obtain citizenship in Israel, discriminates against Palestinians in the diaspora upon
whom the Government of Israel has imposed restrictive requirements which make
it almost impossible to return to their land of birth.%’

12



The Committee then strongly recommended a review of reentry policies for Palestinian
refugees in order to treat Palestinians on the same level as Jews are treated under the Law
of Return.®

In its second periodic report, Israel notes the Committee’s previous observations
and then defends its right to return policies. Israel states that the Law of Return

“personifies the very essence of the Jewish state as a ‘Jewish and democratic State’.”®

Israel discusses how its Law of Return gives expression to the creation of the Jewish state
and the gathering of Jewish exiles.”’ Israel, though, has no right to ignore the Covenant
and other international law provisions in order to create a Jewish state. Israel then states
that its immigration policy is a domestic matter.”' Yet, it is not a domestic matter when
its policies violate international obligations. Israel attempts to justify its Nationality law
by stating that non-Jews can immigrate to Israel and apply for citizenship.”” The point,
though, is that the return rights and citizenship rights of Jews and non-Jews are

drastically different and that this discrimination violates international obligations. Israel

ends by acknowledging that it will not allow Palestinians the same return rights as Jews

receive under the law of Return.”

B. The Expropriation of Palestinian Refugees’ Land and Homes

B-1. The Expropriation of Refugee’s Lands and Homes Violates Covenant Articles
1.2.2.2.4.5.2.11.1 and 25

e Article 1.2: All peoples may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations arising out of
international law. In no case may a people be deprived of its own means of
subsistence.

e Article 2.2: The States Parties to the present Covenant undertake to guarantee
that the rights enunciated in the present Covenant will be exercised without

13



discrimination of any kind as to race, color, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.

Article 4: The States Parties to the present Covenant recognize that, in the
enjoyment of those rights provided by the State in conformity with the present
Covenant, the State may subject such rights only to such limitations as are
determined by law in so far as this may be compatible with the nature of these
rights and solely for the purpose of promoting the general welfare in a
democratic society.

Atrticle 5.2: No restriction upon or derogation from any of the fundamental
human rights recognized or existing in any country in virtue of law,
conventions or customs shall be admitted on the pretext that the present
Covenant does not recognize such rights or that it recognizes them to a lesser
extent.

Article 11.1: The States parties to the present Covenant recognize the right of
everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the continuous
improvement of living conditions. The States Parties will take appropriate
steps to ensure the realization of this right, recognizing to this effect the
essential importance of international cooperation based on free consent.

Article 25: Nothing in the present Covenant will be interpreted as impairing
the inherent right of all peoples to enjoy and utilize fully and freely their
natural wealth and resources.”

Israel’s expropriation of the Palestinian refugees’ land and homes violates Article
1.2 (right not to be deprived of means of subsistence), Article 2.2 (right not to be
discriminated against), Article 4 (the right to have rights restricted only to promote the
general welfare), Article 5.2 (the right to have no restrictions on fundamental rights
recognized by law or convention), Article 11.1 (right to an adequate standard of living
including the right to housing), and Article 25 (right of all people to enjoy and utilize

their natural wealth and resources).”

Article 1.2 of the Covenant states that “[i]n no case may a people be deprived of

its own means of subsistence.”’® Israel has expropriated the Palestinian refugees’ land.

These Palestinians are not allowed access to their land. By denying Palestinians their

land they are denying them the ability to live in their homes and to use their land to grow

14



food. Housing and food constitute vital means of subsistence. Israel has denied these to
Palestinians. Refugees have been forced into refugee camps where resources are

scarce.”’ Additionally, these camps are severely overcrowded.” Thus, by expropriating

land and homes, Israel has denied the refugees their means of subsistence in violation of
the Covenant.
As explained above, Article 2.2 forbids a state from discriminating in respecting

the rights outlined in the Covenant.” In the general comment on housing issued by the

Committee on Economic, Social and Cultural Rights, the Committee states that the
enjoyment of adequate housing must, in accordance with Article 2.2 of the Covenant,

5580

“not be subject to any form of discrimination.”” Israel has expropriated Palestinian

refugees’ homes and lands using the legal scheme explained in the attached annex. Israel
has not taken the lands and homes of the Jewish population. In fact, the Jewish
population benefits from the use of the refugees’ lands. Israel is only allowing Jews to
enjoy adequate housing and is therefore discriminating against all non-Jews. This
constitutes a discriminatory practice in violation of the Covenant.

Article 4 of the Covenant states that States Parties are only to limit rights in ways
that are compatible with the rights and solely “for the purpose of promoting the general

welfare in a democratic society.”®' By expropriating only the land of Palestinian refugees

and by generally allowing only the Jewish population to use this land, Israel is in fact
only promoting the welfare of a very defined group, the Jewish population. This is
contradictory to Article 4 because this limit on Covenant rights does not promote the
general welfare of society.

Article 11.1 of the Covenant states that:
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The States Parties to the present Covenant recognize the right of everyone
to an adequate standard of living for himself and his family, including adequate
food, clothing and housing and to the continuous improvement of living
conditions. The States Parties will take appropriate steps to ensure the realization
of this right . . . .%

The general comment on the right to adequate housing issued by the Committee states
that the right to adequate housing is of central importance for the enjoyment of all

economic, social and cultural rights.* Thus, this is a right that is especially important for

states to uphold. Israel has confiscated the lands and homes of Palestinians. Palestinians

have been forced to live in refugee camps with inadequate housing conditions.*
Additionally, these camps are overcrowded.® Without their own homes and lands,

Palestinians are denied an adequate standard of living in violation of the Covenant.
Additionally, the Committee notes that forced eviction is “prima facie

incompatible with the requirements of the Covenant and can only be justified in the most

exceptional circumstances, and in accordance with the relevant principles of international

law.”*® The Committee defines forced eviction as “the permanent or temporary removal

against their will of individuals, families and/or communities from the homes and/or land
which they occupy, without the provision of, and access to, appropriate forms of legal or

other protection.”®” Israel forced many Palestinians out of their homes to acquire their

land. This is forced eviction and is prima facie a Covenant violation. Thus, Israel’s

expropriation of Palestinian homes and lands is prima facie a Covenant violation.
Article 25 of the Covenant states that “[n]othing in the present Covenant shall be

interpreted as impairing the inherent right of all peoples to enjoy and utilize fully and

5988

freely their natural wealth and resources.”™ Israel also violates this article. By taking
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Palestinian land and denying Palestinians the right to use it, Israel denies Palestinians the
ability to enjoy and utilize the natural wealth and resources from their land.

B-2. The Expropriation of Refugees’ Lands and Homes Violates International Law

e Hague Convention (IV), Articles 23(g), 25, 28, 46, 47, 50, 52, 56

e Fourth Geneva Convention, Article 147

e Principles Concerning the Right to Restitution, Compensation and
Rehabilitation for Victims of Gross Violations of Human Rights and

Fundamental Freedoms (adopted by the Commission on Human Rights, Jan.
2000), Articles 21 & 22

Private property is protected under international law. The Hague Convention (IV)
Respecting the Laws and Customs of War on Land states that it is forbidden to destroy an
enemy’s property unless it is a necessity in time of war.* Israel has ruled that the Hague
Regulations are binding law.”® Additionally, the Geneva Convention (IV) which Israel
has signed, considers destruction and appropriation of property not necessitated by war to
be a grave breach.”’ Moreover, the United Nations Human Rights Commission adopted a
resolution in 1998 stating that no one shall be arbitrarily deprived or property and
possessions.”> The Universal Declaration of Human Rights also affirms the right to
property.” According to international law, these property rights remain even when a
state has undergone succession.”* Thus, Israel’s expropriation of Palestinians’ lands and

homes is a clear violation of the right to property under international law. Since the right
to have one’s property protected from expropriation is recognized under international

law, Israel violates Article 5(2) of the Covenant by expropriating the refugees’ land.”

B-3. Israel Has Failed to Adequately Address its Expropriation Policies

The Committee in its 1998 Concluding Observations noted with grave concern

that the large-scale and systemic confiscation of land was part of a practice constituting a
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breach of Israel’s Covenant obligations.”® Israel has failed to adequately address the

expropriation of lands and homes in its second periodic report.

C. The Use of the World Zionist Organization, the Jewish Agency. and the Jewish
National Fund in Administering the Expropriated Land Violates Article 2.2 of the
Covenant

e Article 2.2: The States Parties to the present Covenant undertake to guarantee
that the rights enunciated in the present Covenant will be exercised without
discrimination of any kind as to race, color, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.

As discussed in the attached annex, Israel not only confiscates land in a

discriminatory manner but, once confiscated, it often only allows Jews to use this land.

This is in large part due to the special status and role of the Jewish National Fund (JNF)
in administering this land. All JNF lands must only be leased to Jews.”” Additionally,
the JNF, whose purpose it is to acquire lands for Jews, influences the land-administration
policies of the Israel Lands Administration (ILA) since it appoints members to the land

administration body.” Moreover, as discussed in the attached annex, the World Zionist
Organization and the Jewish Agency, according to the Jewish Agency (Status) Law, are
recognized bodies to develop land and settle land within Israel, even though by mandate
these organizations only assist the Jewish population.”” Moreover, the Jewish Agency, in
particular, has tremendous influence in planning and financing new settlements.'” Yet,

since the mandate of these organizations restricts them to assisting the Jewish population,

they only develop and settle the Jewish population.'®’ The result of all of this is that Jews

are able to use the land confiscated from the Palestinians while the Palestinian population

is largely unable to do so. Article 2.2 of the Covenant forbids a state from discriminating
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in the implementation of Covenant rights.'® According to these policies, Palestinians are

denied the right to use the land and, therefore, denied an adequate standard of living.
Since the Jewish population may use this land this is discrimination in violation of the

Covenant.'®

The Committee has noted that the use of the World Zionist Organization/Jewish
Agency and the Jewish National Fund in administering and controlling most of the land
in Israel is a breach of Israel’s obligations under the Covenant. In its concluding
observations in 1998 the Committee wrote:

The Committee notes with grave concern that the Status Law of 1952
authorizes the World Zionist Organization/Jewish Agency and its subsidiaries
including the Jewish National Fund, to control most of the land in Israel, since
these institutions are chartered to benefit Jews exclusively. Despite the fact that
these institutions are chartered under private law, the State of Israel nevertheless
has a decisive influence on their policies and thus remains responsible for their
activities. A state party cannot divest itself of its obligations under the Covenant
by privatizing governmental functions. The Committee takes the view that
largescale and systematic confiscation of land and the transfer of property to these
agencies constitute an institutionalized form of discrimination because these

agencies by definition would deny the use of these properties to non-Jews. Thus,
these practices constitute a breach of Israel’s obligations under the Covenant.'*

The Committee then urged Israel to review its relationship with the World Zionist
Organization/Jewish Agency and the Jewish National Fund to remedy the problems the

Committee identified.'®

Israel in its second periodic report noted that the recent decision of A 'dal Ka’adan
v. The Israel Lands Administration requires the ILA to give equal treatment to
Palestinians regarding land use.'”® However, Israel acknowledged that in fact the case
would only apply to the specific circumstances of the case and not to past allocations of

state lands.'”” Also, Israel failed to report that the court decision has not yet been
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implemented and that the Ka’dan family has remained unable to move into their home in

the Katzir settlement.'”® Additionally, Israel does not specifically address the role of the

World Zionist Organization/Jewish Agency or the JNF. Israel is thus ignoring the

Committee’s request that it review its relationship with these organizations.

D. The Denial of Restitution of Land and Compensation for the Denial of Land Use

D-1. The Denial of the Rights of Restitution and Compensation Violates the Covenant

The right of restitution of land and compensation for the inability to use this land
are necessary remedies because of the illegality of Israel’s expropriation of the
Palestinian refugees’ homes and land. As discussed above, Israel has violated numerous
provisions of the Covenant by expropriating the refugees’ land and keeping it from them.
Such a wrong must be remedied. Without enforcing a remedy for rights violated, the
rights under the Covenant are insignificant. The Committee on Economic, Social, and
Cultural Rights stated in its comment on the right to adequate housing that “remedies or
procedures should be provided to those affected by eviction orders. States Parties shall
also see to it that all the individuals concerned have a right to adequate compensation for

any property, both real and personal, which is affected.”'” Thus, the Committee has

recognized that remedies must be provided when rights are violated.

D-2. The Denial of Restitution Violates International Law

e General Assembly Resolution 194

e Customary Law Doctrine of “Acquired Rights” (P.C.LJ., German Settlers
Advisory Opinion, 1923)

e Principles Concerning the Right to Restitution, Compensation and
Rehabilitation for Victims of Gross Violations of Human Rights and

Fundamental Freedoms (adopted by the Commission on Human Rights, Jan.
2000), Articles 21 & 22
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Restitution has been recognized as a necessary remedy. The United Nations has
recognized the right of Palestinians to restitution of property. Resolution 194 “Resolves

that refugees wishing to return to their homes . . . should be permitted to do so.”''® Thus,

the UN has recognized the need for property restitution. Generally, restitution has been
recognized as an appropriate remedy under international law. In 1928 the Permanent
Court of International Justice ruled that restitution was the preferred remedy for illegal
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property takings.” When territory has been illegally occupied, return of the land is the
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only appropriate remedy. -~ The United Nations Commission on Human Rights

confirmed in 2000 that restitution is an important remedy for violations of international
law and consists of returning one’s property and allowing return to one’s place of
residence.'”® Restitution has been regarded as necessary to ensure the durability of
voluntary repatriation. UNHCR High Commissioner Ogata in 1999 stated that “[The]
UNHCR recognizes the value of a clear legal framework that has equitable mechanisms
to resolve issues such as restitution or compensation [which] will be crucial to the
sustainable return of displaced people and central to any plan to heal the scars of

communities riven by conflict.”''* The U.N. Security Council and General Assembly
have previously called upon states to provide restitution.''> Additionally, numerous
peace agreements call for restitution of refugee property.''®

D-3. The Denial of Compensation Violates International Law

e General Assembly Resolution 194
e FEuropean Court of Human Rights: Loizidou v. Turkey (1996)

The need for compensation has also been recognized. The United Nations has

recognized the Palestinian refugees’ right to compensation for property damaged or
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destroyed in General Assembly Resolution 194.'"” Additionally, as mentioned above, the

European Court of Human Rights has recognized the right to compensation and
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restitution of land for the denial of land use.” "~ It is currently estimated that the value of

economic losses to Palestinian refugees displaced in 1948 (without counting the losses to
those internally displaced) due to the expropriation of their land is between $173 billion
and $275 billion in year 2000 prices.119 This is a significant loss to the Palestinian
refugee population. Compensation should be provided to refugees who choose not to
return, whose property has been damaged, who have lost income streams, and who have

suffered psychological damage.'*’

III. Recommendations
The Committee should strengthen its 1998 and 2001 Concluding Observations and state:

A. Concerning Palestinian Refugees’ Right of Return

1. The Committee should find that Israel’s return policies constitute a “breach” of
Israel’s Covenant obligations. The Committee should state that there has been a
“breach”, rather than stating that it “notes with concern” that Israel’s policies
discriminate, as the Committee stated in Observation 13 of its 1998 Concluding
Observations. Stronger language is needed in order to convey the seriousness of the
situation.

2. The Committee should conclude that the 1948 externally displaced Palestinians
should be extended actual nationality status or citizenship by Israel on terms equal
with Jews’ ability to obtain automatic citizenship in Israel, as is currently found in

Israel’s Law of Return.
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3. The Committee should conclude that Israel’s Nationality Law of 1952 must be
annulled or amended to remove the bar prohibiting 1948 externally displaced
Palestinians from returning to their state of origin, i.e. Israel. By amending the
Nationality Law, Palestinian refugees should be granted the right to return.

B. Concerning Palestinians Refugees’ Right of Restitution and Compensation

1. The Committee should conclude that Israel’s land confiscation policies constitute a
“breach” of the Covenant and reaffirm that the breach identified in Observation 11 of
the Committee’s 1998 Concluding Observations has not been corrected.

2. The Committee should specifically conclude that Israel’s land confiscation laws as
implemented, and in particular the Absentees’ Property Laws, are “illegal” under
international law because they are structured and implemented to discriminate and
prima facie violate the Covenant. These laws are selectively applied against Palestinian
landowners without being applied to Jewish landowners. Israel does not provide due
process guarantees or fair market compensation for confiscated properties.

3. The Committee should require that Israel immediately stop its current privatization
program of Palestinian refugees’ land. These privatization measures could make it
more difficult for the Palestinian refugees to be restituted of land that was unlawfully
taken from them.

4. The Committee should conclude that Israel must offer land and housing restitution to
all of the Palestinian refugees who have not been allowed to return to their land.
Compensation should also be provided. Fair compensation, however, should not be

provided as substitute for restitution.
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6. The Committee should recommend that the land records of both the government of
Israel and the United Nations Conciliation Commission for Palestine (UNCCP)
should be opened to the public for inspection and duplication. This is especially
important for Palestinian claimants seeking to reclaim their property.

C. Concerning the Discriminatory Administration of the Palestinian Refugees’ Land

3. The Committee should conclude that all Israel’s land confiscation laws based on
discriminatory criteria must be repealed or amended. The amendments must make it
illegal to expropriate land in a discriminatory manner. A list of such laws has been

provided as an annex to this submission.
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